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STATE OF MINNESOTA 

IN SUPREME COURT 

Cl-84-2137 

ORDER FOR-HEARING TO CONSIDER PROPOSED 
AMENDMENTS TO THE RULES OF CRIMINAL PROCEDURE 

IT IS HEREBY ORDERED that a hearing be held before this Court in Courtroom 

300 of the Minnesota Supreme Court, Minnesota Judicial Center, on November 17, 1999 

at 1:30 p.m., to consider the recommendations of the Supreme Court Advisory 

Committee on the Rules of Criminal Procedure to amend the rules. Copies of the 
committee’s majority and minority reports are annexed to this order. 

IT IS FURTHER ORDERED that: 

1. All persons, including members of the Bench and Bar, desiring to present written 

statements concerning the subject matter of this hearing, but who do not wish to 

make an oral presentation at the hearing, shall file 12 copies of such statement 

with Frederick Grittner, Clerk of the Appellate Courts, 305 Judicial Center, 25 

Constitution Avenue, St. Paul, Minnesota 55 155, on or before November 10, 

1999, and 

2. All persons desiring to make an oral presentation at the hearing shall file 12 
copies of the material to be so presented with the Clerk of the Appellate Courts 
together with 12 copies of a request to make an oral presentation. Such 
statements and requests shall be filed on or before November 10, 1999. 

Dated: September 27, 1999 
BY THE COURT: 

Kathleeh A. Blatz-) 
Chief Justice - 
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REPORT TO THE MINNESOTA SUPREME COURT 
FROM 

THE SUPREME COURT ADVISORY COMMITTEE ON 
RULES OF CRIMINAL PROCEDURE 

  
 

Pursuant to the Order of the Supreme Court dated August 10, 1998   promulgating the 

last amendments to the Rules of Criminal Procedure, the Advisory Committee has continued to 

monitor the rules and to consider other possible amendments.  During the 1999 session, the 

Minnesota Legislature amended Minn. Stat. § 631.07 to give the prosecution in criminal cases an 

automatic right of rebuttal.    This provision is contrary to current Rule 26.03, subd. 11 of the 

Rules of Criminal Procedure.  The order of final argument is an issue that the committee has 

considered numerous times in the past.  In light of the legislative action and at the request of 

various committee members, the committee reviewed this issue again.  As a result of our further 

extensive discussion the committee is recommending that the court adopt the accompanying 

proposed amendments to the Rules of Criminal Procedure concerning the order of final argument 

in Rule 26.03, subd. 11 and the comments to that rule.  In making this recommendation the 

committee attempted to reach a consensus.  This is the usual approach taken by the committee 

and most recommendations made by the committee to this court are the result of a consensus 

judgment made after full discussion of the particular issues with a primary focus on what is best 

for the criminal justice system.  On the issue of final argument consensus was not possible, but 

the proposed amendments submitted herewith had the support of a majority of the committee.  Of 

the twelve members present, three members of the committee voted against the proposed 

amendment of Rule 26.03, subd. 11 because of the provision for surrebutal to the defendant in 

the discretion of the court. Instead of permitting such discretionary surrebutal, those three 

members proposed that the following language be added to the rule: 

“At the conclusion of the prosecution rebuttal the Court shall allow the defense an 

opportunity,  outside the presence of the jury, to make any objections it may have to the content 

or manner of the prosecution=s rebuttal based upon existing law, and to request curative 

instructions.  The court shall, on the record, rule on all such objections and requests before 

submitting the case to the jury.  This rule does not limit the right of any party under existing law to 

make appropriate objections and seek curative instructions at any other time during the closing 

argument process.” 

Additionally, three other committee members abstained from voting on the proposed 

amendments, not on the merits, but because the committee had been unable to reach consensus 

on the issue and they did not want to deviate from the committee’s usual practice of deciding 

matters by consensus.  However, those committee members would have voted for the proposed 

amendment had consensus been possible. 
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Because of the need to consider the final argument issue promptly, the committee at this 

time is submitting this report and the accompanying proposed amendments concerning only that 

issue.  However, the committee will continue to meet and to consider any comments or proposals 

received from the bench and bar concerning possible future amendments to the Rules of Criminal 

Procedure. 

 

Dated: July 27, 1999 

 

Respectfully Submitted, 

 

_______________________________ 
Judge Joanne M. Smith, Chair 
Supreme Court Advisory Committee on 
Rules of Criminal Procedure 

 
 
 
 
 

PROPOSED AMENDMENTS TO THE 
RULES OF CRIMINAL PROCEDURE 

- July 26, 1999 - 
  
 
 

The Supreme Court Advisory Committee on Rules of Criminal Procedure 

recommends that the following amendments be made in the Minnesota Rules of Criminal 

Procedure.  In the proposed amendments deletions are indicated by a line drawn through 

the words and additions by a line drawn under the words. 

1. Rule 26.03, subd. 11.  Order of Jury Trial. 

Amend Rule 26.03, subd. ll as follows: 

Subd. 11.  Order of Jury Trial.  The order of a jury trial shall be substantially as 
follows: 
 

a.  The jury shall be selected and sworn. 
  b. The court may deliver preliminary instructions to the jury. 
 c. The prosecuting attorney may make an opening statement to the jury, 

confining  the statement to the facts the prosecuting attorney expects to prove. 
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d. The defendant may make an opening statement to the jury, or may make it 
immediately before offering evidence in defense.  The statement shall be 
confined to a statement of the defense and the facts the defendant expects to 
prove in support thereof. 

e. The prosecution shall offer evidence in support of the indictment, complaint 
or tab charge. 

f. The defendant may offer evidence in defense. 
g. The prosecution may offer evidence in rebuttal of the defense evidence, and 

the defendant may then offer evidence in rebuttal of the prosecution's rebuttal 
evidence.  In the interests of justice, the court may permit either party to offer 
evidence upon the party's original case. 

h. At the conclusion of the evidence, the prosecution may make a closing 
argument to the jury. 

i. The defendant may then make a closing argument to the jury. 
j. The prosecution may then make a rebuttal argument to the defense closing 

argument.  The rebuttal must be limited to a direct response to those matters 
raised in the defendant's closing argument. 

k. On the Motion of the prosecution defendant, the court may permit the 
prosecution defendant to reply in rebuttal surrebuttal if the court determines 
that the defense prosecution has made in its closing rebuttal argument a 
misstatement of law or fact or a statement that is inflammatory or prejudicial.  
The rebuttal surrebuttal must be limited to a direct response to the 
misstatement of law or fact or the inflammatory or prejudicial statement. 

l.    At the conclusion of the arguments the court shall allow the parties an 
opportunity, outside the presence of the jury and on the record, to make any objections 
they may have to the content or manner of the other party=s arguments based upon 
existing law and to request curative instructions.  This rule does not limit the right of any 
party under existing law to make appropriate objections and to seek curative instructions 
at any other time during the closing argument process. 
 

k m. The court shall charge the jury. 
l n. The jury shall retire for deliberation and, if possible, render a verdict. 

 
2.  Comments on Rule 26.03, subd. 11. 

 
Amend the fifty-ninth paragraph of the comments on Rule 26 as follows: 

 
Rule 26.03, subd. 11 (Order of Jury Trial) substantially continues the order 

of trial under  existing practice.  (See Minn. Stat. ' 546.11 (l971).)  The order of 
closing argument, under sections "h", "i",  and "j"  ,"k" and "l" of this rule reflects 
a change.  The prosecution argues first, then the defense.  The court may then 
permit the prosecution limited rebuttal, if the defense in its argument made a 
misstatement of law or fact or a statement that is inflammatory or prejudicial.  
The prosecution is then automatically entitled to rebuttal argument.  However, 
this argument must be true rebuttal and is limited to directly responding to matters 
raised in the defendant=s closing argument.  Allowance of the rebuttal argument 
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to the prosecution should result in a more efficient and less confusing presentation 
to the jury.  The prosecution will only need to address those defenses actually 
raised by the defendant rather than guessing, perhaps wrongly, about those 
defenses.  In the event that the prosecution engages in improper rebuttal, 
paragraph "k" of the rule provides upon motion, for a limited right of rebuttal to 
the defendant to address misstatements of law or fact and any inflammatory or 
prejudicial statements.  The court has the inherent power and duty to assure that 
any rebuttal or surrebuttal arguments stay within the limits of the rule and do not 
simply repeat matters from the earlier arguments or address matters not raised in 
the earlier arguments.  It is the responsibility of the court to ensure that final 
argument to the jury is kept within proper bounds.  ABA Standards for Criminal 
Justice, The Prosecution Function 3-5.8, and The Defense Function 4-7.8 (l985).  
If the argument is sufficiently improper, the trial judge should intervene even 
without objection from opposing counsel.  State v. Salitros, 499 N.W.2d 815 
(Minn. 1993); and State v. White, 295 Minn. 217, 203 N.W.2d 852 (l973). 

 
 
 
 

MINORITY REPORT 
TO THE MINNESOTA SUPREME COURT 

ON ORDER OF CLOSING ARGUMENT 
 

SUPREME COURT ADVISORY COMMITTEE ON 
RULES OF CRIMINAL PROCEDURE 

 
 

 The undersigned three members of your Advisory Committee on Rules of 

Criminal Procedure respectfully dissent from the majority report on order of closing 

argument submitted to this Court on July 27, 1999.  We disagree with that part of the 

majority’s proposal allowing a defense surrebuttal after the prosecutor’s rebuttal in 

closing argument.  Instead, we respectfully recommend the attached proposed 

amendments to Rule and Comment 26.03, subd. 11, as the better alternative for this Court 

to adopt from the legal, practical, and public policy points of view. 

 First, however, we wish to express our strong agreement with that part of the 

majority’s recommendation allowing prosecutor rebuttal.  In this regard, our proposal for 

a new paragraph j to Rule 26.03, subd. 11, is exactly the same as that recommended by 
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the majority report.  Both proposed amendments state that after the defense closing 

argument: 
 
j. The prosecution may then make a rebuttal argument to the defense 

closing argument.  The rebuttal must be limited to a direct response 
to those matters raised in the defendant’s closing arguments. 

 This is a highly desirable and long awaited improvement to Minnesota’s criminal 

justice process.  Not only does it bring our Rules of Criminal Procedure into alignment 

with every other state in the nation and the federal system, but it also conforms to recent 

action by our state legislature.  Thus, potential conflicts in the law are avoided.  More 

importantly, there are sound public policy reasons for allowing prosecutor rebuttal.   

 The right of prosecutors to respond in closing arguments significantly aids the 

truth finding process, and furthers the public interest in seeing that all the issues in a 

criminal trial are fairly and fully presented.  Allowing the right of rebuttal reduces the 

likelihood of surprise in the trial process - a goal that underlies many of our rules of 

criminal procedure.  Furthermore, such an improvement will update our Rules of 

Criminal Procedure to permit what is almost universally recognized, from high school 

debate teams to appellate arguments in this Court, as an essential tool of fair argument:  

The right of the party with the burden of persuasion to rebuttal. 

 Allowing prosecutor rebuttal would also contribute to more efficient trials and 

save judicial time.  The State’s initial closing would be much more focused on the 

affirmative merits of the prosecution’s case, and would not have to spend time 

anticipating all possible defense arguments.  Because the prosecution would have 

rebuttal, it could then respond to the defense arguments actually raised.  If the defense 

raises nothing new or different at all, the prosecution would not need to address them in 

rebuttal, thus saving time and helping to focus the case.   

 In sum, the search for truth and justice would be best served by allowing 

prosecutors a rebuttal argument in criminal cases.  We therefore join with the majority of 
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the Criminal Rules Committee in recommending the proposed amendment to paragraph j 

of Minn. R. Crim. P. 26.03, subd. 11. 

 Where we part with the majority, however, is on the question of allowing 

surrebuttal to the defendant in the discretion of the court (amended paragraph k of the 

majority’s proposal).  The undersigned respectfully submit that the better rule would 

allow only prosecutor rebuttal and no defense surrebuttal.  Not only would defense 

surrebuttal once again put our state out of line with the rest of the nation, we also believe 

there is no practical or legal need for prolonging the closing argument process with 

defense surrebuttals. 

 As a practical matter, under both the majority and minority proposals, there can 

be no new or unforeseen arguments raised in the prosecutor’s rebuttal which would 

require surrebuttal.  This is because the proposed rule and comment expressly prohibit the 

prosecutor from raising new issues in the rebuttal.  Therefore, at the end of rebuttal all 

issues raised will have already been fully addressed by both sides. 

 As a legal matter, no defense surrebuttal is necessary to correct potential 

prosecutor misconduct because this Court has already held that correcting any attorney’s 

trial misconduct is the trial court’s responsibility, not opposing counsel’s.  State v. White, 

295 Minn. 217, 203 N.W.2d 852 (1973).  In White, this Court rejected the argument by 

one party attempting to justify its trial conduct as a response to opposing counsel’s 

“impermissible trial tactics.”  Id. at 223, 203 N.W.2d at 857.  This Court said that both 

sides had “recourse to the court for appropriate admonition and rulings with regard to 

impermissible trial conduct.  Trial courts, as we wrote in State v. Boice, 157 Minn. 374, 

378, 196 N.W. 483, 484 (1923), ‘have ample power to keep counsel on both sides within 

bounds’.”  Id.  More recently the case of State v. Salitros, 499 N.W.2d 815, 817-18 

(Minn. 1993), reiterated the principle that it is the trial court’s responsibility to keep final 

arguments within proper bounds and to correct misconduct.  Thus, the minority’s 

proposed paragraph k in our attachment hereto is ample protection for the defense 
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because it expressly recognizes this procedure (objection and request for curative 

instructions) as the appropriate remedy to any prosecutor misconduct on rebuttal. 

 Finally, it should be noted that defense surrebuttal provisions similar to that in the 

majority report were proposed in both the house and senate during the last legislative 

session, and expressly voted down on the floors of both bodies.  We respectfully submit 

that substantial conformity between Minnesota’s Rules and statutes is a desirable public 

policy objective.  So is the need to avoid public disrespect for our criminal justice process 

which might be engendered by having conflicting laws and rules on the same subject.  

The public, through their elected representatives, have clearly rejected the idea of defense 

surrebuttal in closing argument.  We strongly recommend that this Court do so as well. 

CONCLUSION 

 For all the above reasons we the undersigned minority members of your 

committee recommend rejection of the majority report, and that the attached minority 

proposal for a new Rule 26.03, subd. 11 be adopted by this Court in its place. 
 
Dated:  August 12, 1999 Respectfully submitted, 
 

_________________________________ 
PAUL R. KEMPAINEN 
Member, Criminal Rules Advisory 
Committee 
 
_________________________________ 
KATHRYN QUAINTANCE 
Member, Criminal Rules Advisory 
Committee 
 
 
_________________________________ 
FRED FINK 
Member, Criminal Rules Advisory 
Committee 
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MINORITY REPORT’S 

PROPOSED AMENDMENTS TO THE 
RULES OF CRIMINAL PROCEDURE 

 
 

 The minority of the Supreme Court Advisory Committee on Rules of Criminal 

Procedure recommends that the following amendments be made in the Minnesota Rules 

of Criminal Procedure.  In the proposed amendments deletions are indicated by a line 

drawn through the words and additions by a line drawn under the words. 

 
Amend Rule 26.03, subd. 11 as follows: 
 
 Subd. 11.  Order of Jury Trial.  The order of a jury trial shall be substantially as 
follows: 
 
     *   *   * 
 

j. The prosecution may then make a rebuttal argument to the 
defense closing argument.  The rebuttal must be limited to 
a direct response to those matters raised in the defendant’s 
closing arguments. 

 
k. At the conclusion of prosecution rebuttal the court shall 

allow the defense an opportunity, outside the presence of 
the jury, to make any objections it may have to the content 
or manner of the prosecution’s rebuttal based upon existing 
law, and to request curative instructions.  The court shall, 
on the record, rule on all such objections and requests 
before submitting the case to the jury.  This rule does not 
limit the right of any party under existing law to make 
appropriate objections and seek curative instructions at any 
other time during the closing argument process. 

 
l. The court shall charge the jury. 
 
m. The jury shall retire for deliberation and, if possible, render a 

verdict. 
 
Amend the comments on Rule 26.03, subd. 11 as follows: 
 

Rule 26.03, subd. 11 (Order of Jury Trial) substantially continues the order of trial 
under existing practice.  (See Minn. Stat. § 546.11 (1971).)  The order of closing 
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argument under sections “h”, “i” and “j” and “k” of this rule reflects a change.  
The prosecution argues first, then the defense.  The court may then permit the 
prosecution limited rebuttal, if the defense in its argument made a misstatement of 
law or fact or a statement that is inflammatory or prejudicial.  The prosecution is 
then automatically entitled to rebuttal argument.  However, this argument must be 
true rebuttal and is limited to directly responding to matters raised in the 
defendant’s closing argument.  Allowance of the rebuttal argument by the 
prosecution should result in a more efficient and less confusing presentation to the 
jury.  The prosecution will only need to address those defenses actually raised by 
the defendant rather than guessing, perhaps wrongly, about those defenses.  In the 
event that the prosecution engages in improper rebuttal, paragraph “k” of the rule 
expressly recognizes the ability of defendant upon objection, to seek curative 
instructions from the court.  The court has the inherent power and duty to assure 
that any rebuttal argument stay within the limits of the rule and does not simply 
repeat matters from the earlier arguments or address matters not raised in the 
earlier arguments.  It is the responsibility of the court to ensure that all parties’ 
final arguments to the jury are kept within proper bounds.  ABA Standards for 
Criminal Justice, The Prosecution Function 3-5.8 and The Defendant Function 
4-7.8 (1985).  If the argument is sufficiently improper, the trial judge should 
intervene even without objection from opposing counsel.  State v. Salitros, 499 
N.W.2d 815 (Minn. 1993); and State v. White, 295 Minn. 217, 203 N.W.2d 852 
(1973). 

 
 
 



STATE OF MINNESOTA 

IN SUPREME COURT 
OFFICE OF 

CI-84-2137 Aw3LATE couw”I”s 

NOV 1 0 1999 

November 10, 1999 

Mr. Frederick Grittner 
Clerk of the Appellate Courts 
305 Jludicial Center 
25 Constitution Avenue 
St. Paul MN 55155 

RE: THE HEARING TO CONSIDER PROPOSED AMENDMENTS TO 
THE RULES OF CRIMINAL PROCEDURE 

Dear Mr. Grittner: 

The C!ourt’s requirement that copies of the materials to be orally presented at 
the November 17,1999 hearing be filed by November lo,1999 puzzles me. 
That requirement makes an oral presentation unnecessary. 

Here, then, are the 12 copies of what I would say at the hearing on November 
17, 19199. 

Thank you. 

#55220 - 
MSB Center 
1401 VV. 76th St. Suite 400 
Richfield, MN 55423 



STATE OF MINNESOTA 

IN SUPREME COURT 

CI-84-2137 

May it please the Court. My name is Bill Kennedy. I speak today as a citizen 

and a lawyer. 

In his 1946 classic, “Politics and the English Language”, George Orwell 

observed that “Political language is designed to make lies sound truthful and 

murder respectable, and to give an appearance of solidity to pure wind. . . .” 

He noted that, “In our time, political speech and writing are largely the 

defense of the indefensible. . , . . Defenseless villages are bomb[ed] . . . , the 

inhabitants driven out into the countryside, . . . cattle machine gunned, . . . 

huts set on fire with incendiary bullets: this is called pacification.” (Emphasis 

in original). 

Fifty odd years later, political language dominates our life: down-sizing hides 

massive firings, missiles masquerade as Peacemakers, and salesmen prowl 

used car lots disguised as Associates. 

Political correctness is the umbrella under which political language thrives. 

Nothing is ever as it seems. A fear of offending the powerful, or a desire to 

avoid sensitive topics, or to disguise one’s motives, conceals reality. 

I will not do that. 

Justice belongs to the People, as do our rivers, our lakes, our forests. Justice 

does not belong to judges or lawyers --- we are the Trustees in whose hands the 



i People have placed Justice for safe keeping: for its fair administration, for its 

equal application to all, without feur or favor. 

That’s a lot of power the People have given us --- the power to arrest, to 

prosecute, to convict, to imprison. What do the People demand of us in 

return? This is our part of the bargain: Do equal justice fairly for all, without 

fear or favor, zealously guard individual rights and liberties against attacks 

from ,whatever quarter, prevent “vigilante justice”, banish politics in all its 

ugliness from the halls of justice. 

When. I think about it, that’s a good bargain --- if the People keep their 

prom&e, and if we keep ours. 

While blessed, or cursed, with Irish naivete, I am not a political novice. 

The difference between the statute and these proposals is meaningless. This 

scheme originated in the fog that surrounds the dark side of politics. The 

conversations that occurred in the corridors of power in this government had 

nothing to do with Separation of Powers, legislative authority, or judicial 

independence. 

Unspoken publicly, but uttered privately you can hear in your mind’s ear: The 

Court has no choice --- it has to do it; the conseauences are drastic if the Court 

doesn’t do what we want! 

I ask :myself: what consequences ? The answer echoes throughout this 

chamber: salaries, pensions, appropriations, and jurisdiction. Sounds 

suspiciously like blackmail. You are commanded: Do it or else! Those who 

decry my use of the word “blackmail” believe there are secrets in life, law, or 

politics, and that this scheme is shrouded in a secrecy that can not be 

penetrated. 
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Several years ago, before any of you became Justices, this Court began a 

tortured journey down a twisting road that I believe the Irish sign posted; each 

sign points in a different direction, one on top of another, yet pointing down 

the same road. The signs in Ireland are often humorous. I hear no laughter 

from the People about our signs on the road to Justice. Discussion of those 

signs must wait for another day in another forum. 

So, this is the reality you face --- adopt the proposals and be safe politically (is 

anyone ever safe politically), or take back your independence; refuse to adopt 

these proposals. Breathe new life into Separation of Powers. Whatever 

claims are made, inherent but concurrent judicial power does not exist. My 

mind boggles at the prospect. 

The reasons given for adoption of these amendments hide the reality of what is 

happening. Calling a sow’s ear a silk purse doesn’t make it so. You know 

what a prosecutor’s duties are; you know what a defense lawyer’s duties are; 

you know what a trial judge’s duties are. When political rhetoric is exposed for 

what it really is, the People know what our duties are, and know whether we 

are keeping our part of the bargain. 

Three decades ago when baby sitters were scarce and I was desperate to find 

one, deep down in my gut I had to know one thing about that baby sitter: m 

When the answer was “yes” I called it trust! I mv kids safe in your hands? 

have ,the same question today about babysitters and my grandchildren. 

The People are uneasy about us. They ask: Is Justice safe in our hands? Is it? 

Justice must now only be done, it must be seen to be done. 

3 
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I believe that if you adopt these amendments you forfeit forever any claim this 

Court has to independence, and Separation of Powers becomes of academic 

interest only. 

When. they write the history of Justice in our time, it may begin with the 

words, “Justice lay wounded.” History is the Judgment of the People! How 

will they judge us? Will it be on how much power we have acquired, or how 

much influence we have (or think we have), or how much money we 

accumulated, or how may people we sent to jail, or how may cases we handled, 

or how efficient we were? 

No! History will ask, and answer: Did you and I keep our bargain with the 

People --- without fear or favor. If we are found wanting, then the History 

that began, “Justice lay wounded,” will end with, “Justice lay dying.” 

4 



MINNESOTA DISTRICT JUDGES ASSOCIATION 

FlumDmT 
Honorabk Kathleen R. Gemin 
Second Judicial District 
1550 Ramsey county cou?tlloue 
15 West Kdogg Boukvard 
St. Pad, MN 55102 
651/266-9128 

PR@SlDEm &EXX 
Honorable Thomas M. St&+ 
Seventh Judicial District 
Otter Tail County Courthouse 
PO Box 412 
Fergus PC&, MN 56538.0413 
2181739-2221 

VICE!-PRJBIDENT 

Honorable Tim&y K. ComA 
Piftk Judicial District 
Rock county courthouse 
204 East Brown, PO Box 745 
Lmme, MN 56156 
507/283-5020 

Pm Puesroe~ 
Honorable Bruce R. Dow&e 
Tenth J&&I District 
Wright County Government Center 
IO second street NW, loom 201 
B&lo, MN 55313-1192 
612/682-X39 

TREAsunen 
Honorabk Jarma H. Clark, Jr. 
Second J&AI Dtict 
1 loo Ramsey county courthowe 
15 West Kdogg So&d 
St. Pad, MN 55102 
651f266-8207 
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ADVISORY SBRVICES DIFZCTOB 
Stephen E. ~onstell 
120 Minnesota Judicial Center 
25 Cmstitutim Avenue 
St. Pad, MN 55155 
Phone (651) 297-2582 
Fax (651) 2%-66c9 

ADMINISTRATIVE DIRJ%TOB 
Carol M. Solberg 
23 Spruce street 
Mahtmmdi, MN 55115 
Phone or Fax (651) 426-1246 

November 9,1999 

The Hon. Kathleen A. Blatz 
Chief Justice 
Minnesota Supreme Court 
25 Constitution Avenue 
St. Paul, Mn. 55155 

Dear Justice Blatz: 

I would like to make a short oral presentation at the hearing to consider 
proposed amendments to the Rules of Criminal Procedure on November 17, 
1999. 

Sincerely n . 

Kathleen Gear-in 
Judge of District Court 

Minnesota L&strict Judges Association 6 23 Spruce Street 6 Mahtomedi, M’ mnesota 55115 +3 (651) 426-1246 
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November 9, 1999 

Memo RE: Materials to be presented at the public hearing on proposed amendments to the 
Rules of Criminal Procedure. 

From: Judge Kathleen Gearin, President, 
Minnesota District Judge’s Association 

To: Honorable Justices of the Minnesota Supreme Court 

The Minnesota District Judges Association members are concerned about the proposal of 

the Supreme Court Criminal Rules Advisory Committee to modify the Rules of Criminal 

Procedure. It is clear that the modifications were made in response to the legislature’s 

amendment to Minn. Stat. 5 63 1.07, giving prosecutors an automatic right to rebuttal. The order 

of final argument is a procedural matter that should be determined by the judicial branch of 

government. Changing a procedural rule because of a statutory mandate would violate the 

separation of powers doctrine that has kept our three branches of government strong and 

independent. It would establish a devastating and dangerous precedent. 

MDJA takes no position at this time regarding the most appropriate order of final 

argument. Its members have different opinions regarding that issue. We do request that the 

Supreme Ciourt reject any recommendations made as a result of the legislature’s statutory 

change. To do otherwise would not only weaken the independence of the judiciary but also 

demean the dignity and independence of the legislature. Our system of government works when 

the three branches of government respect each other’s constitutional authority. Allowing any 

branch of government to interfere in the procedural rules of another is wrong. 



. t !. -. . , % .- b FFICE OF THE RAMSEY COUNTY ATTORNEY 
Susan Gaertner, County Attorney 

50 West Kellogg Boulevard, Suite 3 15 l St. Paul, Minnesota 55102-1657 

Telephone (651) 266-3222 l Fax (651) 266-3015 

OFFICE OF 
A~WLLAlE COURTS 

NOV 1 0 1999 
November 10, 1999 

Frederj.ck Grittner 
Clerk of the Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155 

FILED 

Dear Mr. Grittner: 

I would like to request time to deliver an oral presentation at the hearing on November 
17, 1999, regarding proposed amendments to Minnesota Rule of Criminal Procedure 
26.03, Subd. 11. 

My presentation will focus on the crime victim perspective regarding the order of closing 
argument. My written comments are enclosed. 

My direct phone number is 651-266-3157, and my fax number is 651-266-3010. 

Thank you for considering my request. 

Sincerely, 

Mary Ehe IAd ier 
Director 
Victim.lWitness Services Division 

Enclosure 



WRITTEN STATEMENT BY MARY BIERMAIER 

SUBMITTED TO THE MINNESOTA SUPREME COURT 

REGARDING PROPOSED AMENDMENTS 
TO MINNESOTA RULE OF CRIMINAL PROCEDURE 26.03, SUBD. 11 

Honorable Justices of the Minnesota Supreme Court, 

Thank you for the opportunity to address you regarding the issue of final argument as it 

relates to victims and witnesses of crime. I have worked as the Director of the 

VictimWitness Services Division in the Ramsey County Attorney’s Office for more than 

12 years. I supervise eight victim advocates who manage caseloads of approximately 80 

felony-level criminal cases. My comments today reflect discussions with these staff 

members on the matter of final argument and conversations with other professionals in 

the victim services field. 

Justice requires that crime victims be treated fairly in criminal cases. The reality is that 

the present lack of substantive rebuttal on the part of the state is not fair for victims. 

Too often, victims and witnesses are left shocked and in despair because prosecutors 

cannot respond to the attacks heard in closing argument. The reality is that even a guilty 

verdict can feel like a hollow victory for a victim when the defense attorney’s last 

statement to the jury may contain false theories and unsubstantiated inferences about the 

victim. 
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I understand that it is the job of defense attorneys to zealously represent their clients, and 

that this may involve attacking the credibility of the victim or witness. That is justice. It 

can, hcwever, be a bitter justice for the victim. Sexual assault victims, for example, may 

feel that their credibility, their chosen response to the assault, and their motivation for 

reporting the crime are all being questioned and criticized. It feels very personal to them, 

and it is frustrating that the prosecutor cannot respond sufficiently to these attacks. 

It is very difficult for victim advocates to adequately brace victims for closing arguments. 

Yet vic,tims must be ready for what lies ahead. We tell them, therefore, that the words of 

the defense attorney may be very difficult to hear, and that some statements may focus on 

them or their loved ones. We warn them that the defense attorney may actually point at 

them during his or her final presentation and attack their integrity. We advise them that 

in all likelihood the prosecutor will be unable to respond to whatever the defense attorney 

says. We caution them that the case could be adversely affected if they are unable to 

remain composed during the final argument. After hearing these cautionary statements, 

some victims make the difficult decision not to attend the closing argument. This may be 

a necessary decision, but it is one that disenfranchises victims from the criminal 

proceedings. This scenario is particularly unfortunate for those victims and their families 

who may have been sequestered during the trial. Closing arguments represent their only 

opportunity to hear a summation of the facts of the case. They may feel emotionally 

incapable, however, of incurring the sting of the defense attorney’s closing remarks. 



Again, defense attorneys are obligated to represent their clients’ interests. True justice, 

however, depends on a search for the truth, which in turn depends on a jury’s opportunity 

to hear all of the facts. To ensure justice, jurors in criminal trials need to hear all 

relevant information. When prosecutors are allowed to have the last word, jurors can 

deliberate with the assurance that they have heard a full and thorough airing of the facts. 

And victims can rest assured that the process has been fair. 

Dated: November 10,1999 

Respectfully Submitted, 

Mary Bieaaier, Director 
Victim/Witness Services Division 
Ramsey County Attorney’s Office 
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STATE OF MINNESOTA 

FOURTH JUDICIAL DISTRICT COURT 

RICHARD 5. SCHERER 

JUDGE 

HENNEPIN COUNrY GOVERNMENT CENTER 

MINNEAPOLIE,, MINNESOTA 55467 

(612) 346.3750 

FAX (‘312) 346.2131 

Clerk of Appellate Courts 
Minnesota Supreme Court 
125 Constitution Avenue 
St. Paul, MN 55 155 

Dear Sir: 

November 15,1999 

Enclosed are eight (8) copies of a letter addressed to the Justices of the Supreme Court on 
an issue I believe is scheduled for argument on November 17, 1999. 

Please do what you can to provide a copy of this document to each Justice prior to the 
scheduled hearing. 

Thank you for your help, 

Judge R.ichard S. Scherer 
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STATE OF MINNESOTA 

FOURTH JUDICIAL DISTRICT COURT 

OFFICE OF 
APPELLATE COURTS 

RICHARD S. SCHERER 

JUDGE 

HENNEPIN COUNTY GOVERNMENT CENTER 

MINNEAPOLIS, MINNESOTA 55467 

(612) 346-3750 

FAX (612) 346-2131 November 
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I$1999 

Justices’ of the Minnesota Supreme Court: FILED 
Re: Proposed Amendment to M. R. Crim. P. 

I would like to share my thoughts on whether the Court should amend the Rules of 
Criminal Procedure to “rubber-stamp” the position taken by the legislature in the last year 
with regard to reversing the order of closing arguments. 

In my view it matters little in the outcome of a trial who gives the first or the last closing 
argument. I have tremendous faith in the jury’s ability to ultimately decide a case on the 
facts and the law. 

Nonetheless, I feel very strongly that the Court should take a strong position against 
amending procedural rules at the behest of prosecutors and the legislature. Determining 
appropriate PROCEDURES for the conduct of trials should be exclusively the province 
of the court under the constitutionally guaranteed Separation of Powers. 

Until and unless prosecuting authorities can effectuate the proposed change through 
recogni:zed court procedures, efforts to effect that change through legislative action 
should be quickly ruled ineffective in order to protect the integrity and independence of 
the bench. I fear to rule otherwise will be to invite and encourage further undermining of 
the court’s crucial role in our constitutional form of government. 

I urge the court to consider that the body of case law relating to improper use of closing 
argument revolves around prosecutorial abuse, not defense abuse. The trial court, under 
existing rules, has the discretion to allow rebuttal by the State if it determines defense 
counsel has crossed the line of appropriate argument under the facts. 

Given the protections afforded the State under existing rules, I urge the court to take a 
clear and firm position on the inappropriate interference with the court’s function by the 
prosecutors and the legislature. 

Judge Richard S. Scherer 
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Statement of 
Ronald I. Meshbesher 

I. INTRODUCTION 

During the 1999 session, the Minnesota Legislature amended 

Minnesota Statutes 8 631.07, after years of pressure from the 

state's prosecutors, to provide the prosecution in criminal cases 

with an automatic right to rebuttal. Section 631.07, as amended, 

directly conflicts with Minnesota Rule of Criminal Procedure 26.03, 

subdivision II. In light of the recent legislation, and its 

conflict: with the Rules of Criminal Procedure, the Supreme Court 

Advisory Committee on the Rules of Criminal Procedure decided to 

review the rule regarding order of final argument in criminal 

cases, an issue that has been considered numerous times in the 

past. 

In a report to this Court, the Advisory Committee recommended 

that the Court adopt a proposed amendment to Rule 26.03, 

subdivision 11, giving prosecutors the final argument in criminal 

trials. The committee made this recommendation even though it 

failed to reach a consensus on this issue, as is the committee's 

usual approach for all recommendations. Subsequent to the 

committee's report proposing a change in the order of final 

argument in criminal trials, this Court ordered that a hearing be 



held on November 17, 1999, to consider the Advisory Committee's 

recommendations, and that any written materials and requests to 

make oral presentations be filed with the Court no later than 

November 10, 1999. 

In accordance with this Court's order, I hereby request an 

opportunity to make an oral presentation before this Court on this 

very important matter. Contained within this memorandum are the 

materials I will present before the Court. 

II. ARGUMENT 

This Court has the authority to "regulate the pleadings, 

practice, procedure, and forms thereof in criminal actions in all 

courts of this state, by rules promulgated by it from time to time. 

Minn. Stat. § 480.059, subd. 1 (1998) . This authority, 

acknowledged by the legislature, is derived from this Court's 

inherent judicial powers. & State. v. Willis, 332 N.W.2d 180, 

184 (Minn. 1983) ("the judicial function constitutionally empowers 

the courts to make their own rules of procedure"). Simply put, 

determination of procedural matters is purely a judicial function, 

whereas the legislature determines matters of substantive law. 

State. v. Johnson, 514 N.W.2d 551, 554 (Minn: 1994). Under this 

separation of powers doctrine, ll'[i]n matters of procedure rather 

than substance, the Rules of Criminal Procedure take precedence 

over statutes to the extent that there is any inconsistency."' Id. 

(quoting State v. Cermak, 350 N.W.2d 328, 331 (Minn. 1984)). 

Adoption of the proposed amendment to Rule of Criminal 

Procedure 26.03 would all but erase this Court's inherent authority 
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to regulate procedure. Since 1875, an individual charged with a 

criminal offense in the State of Minnesota has had the last word in 

final argument. I was on the original criminal rules committee 

which promulgated the first set of criminal procedure rules in this 

state's history, pursuant to the Supreme Court's inherent authority 

to establish rules of procedure. In arriving at what may be the 

finest rules of criminal procedure in the United States, the 

committee worked four years before submitting its recommendations 

to this Court. Compromises were made in order to obtain uniform 

support of the committee, which was composed of members of the 

prosecution and defense bar, as well as the judiciary. The rule 

which eliminated preliminary hearings and their cumbersome 

procedures was adopted in exchange for support to maintain the 

order of final argument. Many of the other rules were the result 

of give and take which produced rules that were efficient and fair 

to the prosecution and defense. 

For many years, however, prosecutors have attempted to 

persuade this Court to grant the prosecution the last say. This 

Court, however, has consistently resisted their efforts and 

concluded that there was no need for change. Hence, prosecutors, 

using public opinion and political pressure, sought legislation 

reversing the order of final argument. 

In 1987, this Court acquiesced to the legislature, 

accommodating an unconstitutional enactment giving the prosecutor 

in a criminal trial a five minute rebuttal if the defense lawyer 

misstated the law or evidence in the closing argument. This, 
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however, did not satiate the state's prosecutors. Rather, they 

continued to lobby in the legislature for change in the order of 

final argument. Now armed with such legislation, which certainly 

violates the separation of powers doctrine, they again seek 

amendment to Rule 26.03 by this Court. If this Court is to accede 

yet again to unconstitutional legislative enactment, the Court may 

as well transfer its authority to promulgate rules of procedure to 

the legislature permanently. 

The real reason why prosecutors seek to change this 

longstanding rule and tradition is because, or so they claim, 

allowing the defendant the last word has resulted in an inordinate 

number elf acquittals. However, Minnesota has one of the highest 

conviction rates of any state in the country. At the legislative 

subcommittee hearing in 1987, one of many times when legislation to 

change the order of final argument was proposed, Tom Johnson, then 

Hennepin County Attorney, candidly admitted that a change in final 

argument would not have an impact on the conviction rate in 

Minnesota. 

The prosecutors' only motive for trying to alter the order of 

final argument in Minnesota cases is to obtain more convictions of 

defendants from juries who are not convinced beyond a reasonable 

doubt by the evidence. In other words, the prosecutors want more 

persons to go to prison whom they have not been able to prove 

guilty. No other conclusion logically follows, and it is 

disingenuous for anyone to suggest otherwise. 



Jur,ies must only convict upon application of proper jury 

instructions to properly admissible evidence and no one can dispute 

that proposition. However, the prosecutors' position implies that, 

in some cases, the decision turns not on the evidence but on 

defense counsel's argument. What is more, the argument presupposes 

that the mere fact the argument follows rather than precedes the 

prosecutor is decisive. If the change would not alter trial 

results, there simply is no point to it. It if would alter trial 

results, this means something other than evidence can convict. 

Frankly, the prosecutors' position gives defense lawyers more 

credit than they deserve for their persuasive powers. More 

importantly, however, it is an egregious insult to our system of 

justice, to the judges who administer trials, to the legislature 

and Supreme Court which have established the long-standing practice 

and -- ironically -- to the prosecutors themselves, whose claim 

betrays their own collective lack of confidence in their ability to 

obtain convictions by legitimate means, i.e., by presentation of 

proof beyond a reasonable doubt. 

Another chief concern surrounding this issue is the potential 

for even greater prosecutorial misconduct. Minnesota Appellate 

Court decisions are replete withprosecutorialmisconduct occurring 

during fiinal argument. These instances occurred, mind you, when 

the defendant had the last say at trial. Granting prosecutors the 

last word in final argument will only increase instances of 

prosecutorial misconduct, for prosecutors no longer need be 
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concernled with the defense attorney's response to their 

inapprqpriate remarks and argument. 

Thle long standing rule giving a criminal defendant the last 

word in final argument may also be the primary reason why there 

have been so few innocent people convicted in Minnesota. This, 

however, is not true in many other jurisdictions. Recent media 

reports have uncovered an alarming number of cases where innocent 

defendants have been convicted-- some of them having been sentenced 

to death. A recent report showed that 11 people in Illinois were 

convicted of major offenses of which their innocence was later 

established. States such as Florida and New York have had similar 

experiences. Thankfully, Minnesota has not had such an experience, 

but one cannot help but wonder whether this would be the case if 

crimina:L defendants were not entitled to the last word in final 

argument. 

There is an insidious aspect to this debate, as well. It 

should not be unnoticed that over the years the prosecutors, while 

continuing unsuccessfully to beat this equine cadaver, have in fact 

been able to chip away at various provisions of the rules, eroding 

defendants' rights. They have, for example, managed to reduce the 

defendant's proportion of peremptory challenges, effectively 

eliminate a meaningful evidentiary preliminary hearing, and 

excluded sometimes crucial evidence in sex cases by amendments of 

rules and statutes. This does not at all take into account the 

judicia:L decisions in which they have prevailed over other rights; 

I shall not mention them, because those decisions at least resulted 
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from the adversary process, not the kind of heavy-weight lobbying 

in which the well-financed and organized prosecutorial bar can 

bring to bear on legislators and rule-makers. The defense bar 

unfortunately has no comparable resources, clout or organization. 

The prosecution not only has more lobbying resources -- they 

have more resources period. By and large they already hold a great 

advantage over the defense in terms of man-and-woman power, support 

staff, experience and public sentiment, despite our lip-service to 

the presumption of innocence. As an article on the subject, Kunkel 

and Geis, "Order of Final Argument in Minnesota Criminal Trials," 

42 Minn.L.Rev. 549, 553-554 (1958) observed, even a number of 

prosecutors who were surveyed admitted: 

that the prosecutor possesses a great many 
advantages such as unlimited funds for 
investigation and superior investigatory 
machinery plus cooperation with state and 
federal enforcement agencies. It was claimed 
that, "In order to balance the equities, it is 
perhaps right that the defense shall have the 
final argument. 

Trial lawyers all know, defense lawyers and prosecutors alike, the 

truth ofi the matter as James Gould Cozzens put it eloquently in one 

of his great novels of the law, The Just and the Unjust (19421, pp. 

57-58, referring to a jury trial: 

Justice for all was a principle they 
understood and believed in; but by ‘all' they 
did not perhaps really mean persons low-down 
and no good. They meant that .any accused 
person should be given a fair, open hearing, 
so that a man might explain, if he could, the 
appearances that seemed to be against him. If 
his reputation and presence were good, he was .- _ _ - _ 
presumed to be innocent if they were bad, he 
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was presumed to be guilty. If the law 
presumed differently, the law presumed alone. 

The unhappy truth is most lawyers defending criminal cases are at 

a great disadvantage in virtually every aspect. As Oscar Wilde 

observed in his inimitable way: 

[some lawyers] have been known to wrest from 
reluctant juries triumphant verdicts of 
acquittal for their clients, even when those 
clients, as often happens, were clearly and 
unmistakably innocent. 

Wilde, a'he Decay of Lvinq. 

What we do have on our side of this issue, however, is 

fairness in general, a grand tradition of fairness peculiar to our 

state, and the Minnesota Constitution, a unique document. I do not 

suggest the present rule needs the support of the state 

constitution, though I believe it can be found there. The point is 

rather that the prosecutors tediously repeat that only Minnesota 

has this rule. 

Are they ashamed of this, embarrassed to be different from 

other states? And if so, why? We should rather be proud of it, 

particularly because, as I have suggested, if the rule has any 

effect cln trial results it simply gives the benefit of the doubt in 

marginal cases to the presumptively innocent accused. And if 

anything is implicit in our accusatory system it is that benefits 

of the doubt go to the accused; the cards are quite deliberately 

stacked to prevent, rather than encourage, the conviction of the 

innocent. 
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Indeed, foreign legal scholars viewing the American system 

have harshly criticized the procedure in most of our jurisdictions 

where the prosecutor argues last, as noted by Kunkel and Geis: 

One continental writer, for instance, reports 
that the French believe that Americans "have 
no conception of fair play to the accused,l' 
but instead possess "the souls and minds of 
hangment" because we do not have a rule such 
as I'inculoe a le dernier la parole (the 
accused is entitled to the last word). Other 
commentators have noted that the French 
procedure, allowing the defense to address the 
jury last, is an tlabsolutely essentiall' 
safeguard and that it possesses "great 
advantage for the accused.11 Another writer, 
commenting on German procedure, maintains that 
the prevalent European order of argument 
should be adopted in the United States, 
particularly since "every criminal lawyer will 
appreciate the tactical advantage of such a 
rule." 

Id. at ,549. 

Interestingly, however, it is not even clear that there is an 

advantage, as those authors observed: 

The psychological evidence, however, is no 
more conclusive than are the opinions of the 
attorneys. Still, the sparse psychological 
research does tentatively point to a 
conclusion that was completely ignored by the 
attorneys; that the initial argument may be 
the more significant in determining the jury's 
decision. While there is a rather commonly 
held opinion among writers in the analogous 
field of debate that the last argument is 
stronger, experimental work in psychology -- 
apparently confined to a single major study by 
Frederick H. Lund -- indicates that the first 
argument might well be the more effective. 

42 Minn.L.Rev. p. 556: 

In this regard it is perhaps notable that in that survey thirty 

five percent of prosecutors favored the present rule (and 56% of 



all respondents). Id. at 551. And this seems ironically 

consistent with the thinking of the court in an 1871 case -- 

decided, I emphasize, only four years before adoption of the 

Minnesota procedure in 1875, which found no error or prejudice in 

allowing the prosecutor the first summation at a time when it was 

discretionary with the court, the defense on appeal having claimed 

the right to argue first. State v. Beebe, 17 Minn. 241 (Gil. 218) 

(1871). The sequence of events suggests the rule was enacted in 

response to this decision, and for the preservation of the 

prosecutor's right to argue first, although this allowed the 

defense to be "advised of the line of argument of the prosecution.1t 

Id. I Gil 227. 

It is worth noting, too, as the article cited points out, 

repeated attempts to change the procedure have failed over the 

years and: 

Agitation for change of the statute is 
apparently not as strong as might be expected. 
This survey found that 56% of its respondents 
favored retention of the law, although only 
35% of the county attorneys took this 
position. The percentage of favorable 
opinions among all bar members might well be 
greater than 56%. 

42 Minn.L.Rev. at 558. 

So all of this leaves us much in doubt not only as to why 

there should be a change, but even as to the effect. Has human 

psychology changed since that prosecutor in Waseca County in 1871 

insisted. on the first argument? And the very fact we do not know 

is among the most persuasive reasons for leaving the system alone, 
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giving individual liberties the benefit of the doubt. If there is 

any effect, any bias, we must assume this is an added degree of 

fairness; the alternative is an added degree of unfairness. And 

between these it should never be difficult for us to choose. 

There is a refreshing and encouraging trend in the state 

courts toward reasserting their independence in protecting 

individual rights as the federal judiciary retreats from that 

somewhat paternalistic, but often crucial role. The Minnesota 

Supreme Court said this, for instance, in the early civil-war- 

created case of Davis v. Pierse, 7 Minn. 13, 14 (Gil. 4) (1862), 

which held unconstitutional a statute that suspended access to the 

courts to rebels: 

. . . although many patriotic citizens may 
regret for the moment, that the state and 
federal constitutions stand in the way of an 
enactment which might aid, however feebly, in 
restoring the supremacy of the Union, yet, in- 
the end, all must regard as matter of pride 
and gratulation, that in this state, no one, 
not even the worst of felons, can be denied 
the right to simple justice. 

Therefore the sorry fact that other jurisdictions do not have 

this rule is not a reason to change it; it is a strong enough 

reason in itself to retain it. There is no glory in falling, 

sheep-like, into line. On the contrary, we should cling proudly to 

this sa:Lutary example of our individualism, one of our small 

commitments to the cause of individual freedom. 

But so much cogitating is superfluous. There simply is no 

good or valid rationale for changing the rule. The facts are 

irrefutable: The plea for change presupposes and is solely 

11 



designed to ensure that some citizens should be convicted, despite 

the lack of evidence, solely because the prosecutor argues last 

because the issue does not even arise unless the verdict is poised 

on that point. This is absurd, it is unworthy of the prosecutor's 

high calling, and its proponents should, I suggest, be ashamed to 

continue wasting judicial resources on the subject. 

The prosecutor's position on this confirms that the old boast 

attributed to one of their number was not altogether in jest. On 

hearing a colleague being congratulated on achieving the conviction 

of a notorious thug for a crime he obviously committed, the fellow 

prosecutor said: 

Ah, the guy was guilty. Any dummy can convict 
the guilty. It's convicting the innocent that 
is a challenge. 

And make no mistake, we are speaking of convicting the innocent, 

because "innocentI means not proved guilty by the evidence. 
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III. CONCLUSION 

For the reasons stated herein, I respectfully request that 

this Court decline to adopt the proposed amendment to Minnesota 

Rule of Criminal Procedure 26.03, subdivision 11, which would give 

the prosecution in criminal cases the last word in final argument. 

I also respectfully request an opportunity to be heard at the 

Court's hearing on November 17, 1999. 

Respectfully 

MESHBESHER & 

submitted, 

SPENCE, LTD. 

Dated: November 10, 1999 
Ronald I. Meshbesher, #72229 
1616 Park Avenue 
Minneapolis, MN 55404 
Tel: (612) 339-9121 
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Mr, Frederick ‘Grittner 
Clerk of Appellate Courts 
309 Minnesota Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155-6102 

Re: Proposed Amendments to Minn. R. Crim. P. 26.03, Subd. 11 
Appellate No. Cl-84-2 137 

Dear Mr. Grittner: 

Attached for filing are the written comments on the above-entitled matter along with a request to 
make an o:ral presentation on November 17, 1999. 

Sincerely, 

AMY KLOBUCHAR 
Hennepin County Attorney 

PAUL R. SCOGGX 6 1445) 
Assistant County Attorney 
Telephone: (612) 348-5161 
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Mr. Frederick Grittner 
Cilerk of Appellate Courts 
305 Minnesota Judicial Center 
25 Constitution Avenue 
St. Paul., Minnesota 55155-6102 

December 1 T 1999 

Re: Qulestion Posed During the Public Comment Hearing on Proposed Amendments to 
Minn. R. Crim. P. 26.03, Subd. 11 
Appellate No. Cl -84-2137 

Dear Mr. Grittner: 

During the public hearing on proposed changes to the closing argument rule, Justice Blatz asked 
me a question on how often the Hennepin County Attorney’s Office uses the present rule. I 
promised to provide those numbers. 

Attached is my best effort to do what I promised. I’m assuming filing this with you is the best 
way to respond. If I’m wrong, please let me know. 

Sincerely, 

AMY KLOBUCHAR 

FAUL R. SCOGGIN (161445) 
Assistant County Attorney 
Telephone: (612) 348-5161 
FAX: (612) 348-6028 

PRS:ks 
Enc. 
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OFFICE OF THE HENNEPIN COUNTY ATTORNEY 

ATMY KLOBUCHAR COUNTY ATTORNEY 

December 1, 1999 

The Honorable Kathleen Blatz 
Chief Justice of the Minnesota Supreme Court 
25 IConstitution Avenue 
St. Paul, Minnesota 55 155-6102 

Re: Proposed Amendments to Minn. R. Crim. P. 26.03, subd. 11 
Appellate No. Cl-84-2 137 

Dear Chief Justice Blatz: 

During the public comment hearing on proposed changes to the final argument rule you asked 
me how many times assistant Hennepin County attorneys had asked (and received) limited 
rebuttal under the present rule. I promised I would find out. 

I put out an e-mail asking about rebuttal. I received responses from 15 lawyers (out of 29 that 
tried cases in the Fourth Judicial District last year). They asked for rebuttal 34 times. The 
motion was granted 15 times. 

Six lawyers said they never ask, one said he always asks. 

Sincerely, 

AMY KLOBUCHAR 
Hennepin County Attorney 

PAUL R. SCOtiGIN (161445) 
Assistant County Attorney 
Telephone: (612) 348-5161 
FAX: (612) 348-6028 

PRS:ks 

C-2000 GOVERNMENTCENTER 300 SOUTHSIXTHSTREET MINNEAPOLIS,MINNESOTA 55487 
PHONE:~~~-348-5550 www.co.hennepin.mn.us/coatty/hcatty.htm 

HENNEPIN COUNTY IS AN EQUAL OPPORTUNITY EMPLOYER 



LESLIE M. METZEN 

CHIEF JUDGE 

CI-IAMBERS III3 

DAKOTA COUNTY JUDICIAL CENTER 

HIQHWAY 55 

HASTINGS, MINNESOTA 56033 

(651) 436-4325 

STATE OF MINNESOTA 

DISTRICT COURT, FIRST tTUDICIAL DISTRICT 

November 5, 1999 

Mr. Fred Grittner 
Clerk of Appellate Courts 
305 Minnesota Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155 

Dear Mr. Grittner: 

Enclosed you will find 12 copies of a request to make an 
oral presentation at the public hearing on proposed 
amendments to the Minnesota Rules of Criminal Procedure. 
Also enclosed are 12 copies of written materials I wish to 
submit on behalf of the Minnesota Conference of Chief 
Judges. I will contact your office sometime a few days 
before the hearing to get some idea of what time I will be 
called on to make my presentation. 

Very truly yours, 
. 

M 
/ B? 

Leslie M. Metzen 

Enc. 



LESLIE M. MET2:EN 

CHIEF JUDOI: 

CHAMBERS IIS 

DAKOTA COUNTY JUDICIAL CENTER 

HIGHWAY 5S 

HASTINGS, MINNESOTA 55033 

(651) 436-4325 

STATE OF MINNESOTA OFFICE OF 

DISTRICT COURT, FIRST JUDICIAL DISTRICT 
APPELLATE COURT 

NOV 9 1999 

REQUEST TO MAKE AN ORAL PRESENTATION AT THE PUBLIC HEAR1 EILED 
ON P:ROPOSED AMENDMENTS TO THE MINNESOTA RULES OF CRIMINAL 

PROC:EDURE. 

TO: HONORABLE JUSTICES OF THE MINNESOTA SUPREME COURT 

This is a formal request to make an oral presentation 

at the public hearing on the proposed amendments to the 

Minnesota Rules of Criminal Procedure. The hearing is 

scheduled for Wednesday, November 17, 1999 at 1:30 p.m. I 

wish to make a presentation as a representative of the 

Minnesota Conference of Chief Judges. 

Respectfully submitted, 

Leslie M. Metzen, Chair 
Conference of Chief Judges 



November 5, 1999 

Memo re: Materials to be presented at the public hearing 
on proposed amendments to the Rules of Criminal 
Procedure. 

From: Judge Leslie M. Metzen, Chair 
Conference of Chief Judges 

'To: Honorable Justices of the Minnesota Supreme Court 

The Conference of Chief Judges strongly objects to the 

proposed modification of Criminal Rule 26.03 Subd. 11, 

regarding the order of final argument. The Criminal Rules 

Committee proposes this change in response to the 

legislature's amendment to Minn. Stat. 631.07 giving 

:prosecutors an automatic right of rebuttal. The Rules 

Committee has debated and discussed the issue of the order 

of final argument numerous times. The Committee was unable 

to reach consensus to propose a change in the rule. 

Indeed, this report contains a minority view and three 

additional members of the committee abstained from the vote 

on the proposed language. The Conference of Chief Judges 

believes it is improper for the Legislature to dictate 

#court procedures and promulgate law which supersedes rules 

adopted by the Supreme Court. 

From a substantive standpoint, the judges of the 

Conference, who represent the trial court judges of each 



judicial district, are somewhat divided. Most judges 

~believe the rule as it currently exists is appropriate and 

'needs no modification. A number of judges have expressed 

the view that who argues last makes little or no 

~difference. A few judges believe the order of final 

;argument should be reversed, giving prosecutors the last 

Iword. 

We are united in our firm view that the business of 

,procedural rulemaking lies with the Court. Based upon the 

~separation of powers and co-equal status of our two 

branches of government, we are compelled to take this 

&tand. The Court should have the sole authority to set the 

,rules and procedures for its operation; just as the 

:Legi.slature establishes its own rules and procedures to 

'conduct its business. It is unfortunate that prosecutors, 

iwho are attorneys and therefor officers of the Court, have 

created this issue for us. They have historically 

,participated as equal players on the Criminal Rules 

Committee. They were unsuccessful in getting their version 

,of Rule 26.03 Subd. 11 proposed by the Rules Committee and 

'so went to the Legislature with their request. We do not 

irelish the conflict this creates for the legislative and 

,judicial branches of our government, but this mandate by 

'the Legislature is improper. 



We respectfully request that the Supreme Court refuse 

to modify Rule 26.03 Subd. 11 as proposed and send a clear 

'message that rules of court procedure are a judicial branch 

IRespectfully submitted, 

Leslie M. Metzen 



MIKE HATCH 
ATTdRNEY GENERAL 

STATE OF MINNESOTA 
OFFICE OF THE ATTORNEY GENERAL 

November lo,1999 
102 STATE CAPITOL 
ST. PAUL, MN 551554002 
TELEPHONE: (651) 296-6196 

Mr. Frederick Grittner 
Clerk of ,4ppellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155 

Re: Hearing to Consider Proposed Amendments to the Rule of Criminal 
Procedure 

Dear Mr. Grittner: 

I am writing to request permission from the Court to make a brief oral presentation on 
behalf of the Minnesota Attorney General at the November 17, 1999 hearing on the order of final 
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Very truly yours, 

Cohn M. Stanoch 
Chief Deputy Attorney General 
6511296-2351 

JMWlmc 

Facsimile: (651) 297-4193 l TTY: (651) 297-7206 l Toll Free Lines: (800) 657-3787 (Voice), (800) 366-4812 (TTY) l www.ag.state.mn.us 

An Equal Opportunity Employer Who Values Diversity Q Printed on 50% recycled paper (15% post consumer content) 



Cl-84-2137 
QFFlCE OF 
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STATE OF MINNESOTA 

IN SUPREME COURT 

IN RE PROPOSED AMENDMENTS TO MINNESOTA 
RULE OF CRIMINAL PROCEDURE 26.03, SUBD.11 

REQUEST FOR ORAL PRESENTATION 

TOI: THE HONORABLE JUSTICES OF THE MINNESOTA SUPREME COURT. 

Th.e Minnesota County Attorneys Association requests the opportunity to make an oral 

prebentation to this Court at the public hearing on Amendments to the rules of Criminal 

Procedure. The Minnesota County Attorneys Association’s representatives will be Mr. Paul 

Scoggin, Assistant Hennepin County Attorney; Mr. Robert M. A. Johnson, Anoka County 

Attorney; and Mr. Douglas Ruth, Steele County Attorney. 

The Minnesota County Attorneys Association’s written comments are attached to this 

request. 

DATED: November 9,1999 Respectfully submitted, 
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ASSOCIATION 

MCAA Acting Executive Director 
570 Asbury Street, Suite 203 
St. Paul, MN 55104 
Telephone: (651) 641-1600 
FAX: (651) 641-1666 



Cl-84-2137 

STATE OF MINNESOTA 

IN SUPREME COURT 

,- 

IN RE PROPOSED AMENDMENTS TO MINNESOTA 
RULEOFCRIMINALPROCEDURE26.03,SUBD.ll 

WRITTENSTATEMENTBY 
THEMINNESOTACOUNTYATT~RNEYSASSOCIATION 

TO: THEHONORABLEJUSTICESOFTHEMINNESOTASUPREMECOURT. 

The Minnesota County Attorneys Association extends its gratitude to this Court 

for considering proposals to amend the order of closing argument. We recognize how 

contentious the issue has been over the years and thank the Court for its careful 

consideration of the arguments raised by both sides. On behalf of the county attorneys 

in the state of Minnesota, and their offices, the Minnesota County Attorneys 

Association respectfully asks this Court to amend Minn. R. Crim. P. 26.03, subd. 11, 

to allow for prosecutorial rebuttal in closing argument subject to objections and requests 

for curative instructions, but without a provision for surrebuttal. 

The Minnesota County Attorneys Association believes that the other 49 states 

and the federal system give the prosecution the last word in closing arguments for very 

: good reasons. First, fundamental fairness dictates the party bearing the burden of proof 

ishould. be awarded the last word in closing argument. Second, rebuttal aids the trial 

process as a search for the truth by reducing the use of tactical surprise by the defense 



bar and by reducing awkward attempts to anticipate defense arguments by prosecutors. 

Third, rebuttal promotes the appearance of justice for victims and witnesses by allowing 

the state to respond to credibility arguments raised by the defense. Finally, our 12 

years of experience with the conditional rebuttal rule suggests that it doesn’t work. The 

rebuttal for misconduct rule does not meet the prosecutor’s need to respond to 

legitimate defense arguments. The rule is unwieldy, inconsistently applied, and can 

~ potentially backfire. 

The Minnesota County Attorneys Association also asks this Court to adopt the 

recommendation of the first minority report of the Advisory Committee of the Rules of 

~ Criminal Procedure. A straight rebuttal system will return Minnesota to the mainstream 

of judicial practice ,in the United States and recognizes that the court, not the lawyers, is 

responsible for responding to attorney misconduct. 

I. THE PROSECUT6R SHOULD HAVE THE LAST 
WORD IN CLOSING ARGUMENT 

A. The Party With the Burden’ of Proof Should Have the Last Word in 
Closing Argument. 

Every other jurisdiction in the United States, with very limited exceptions, 

;award;s the party with the burden of proof the right to the last word. Likewise, the 

‘rules or statutes governing procedure in the civil and appellate arenas in Minnesota 

iaward the last word to the party bearing the burden of proof. We believe that this 

almost universal rule is grounded in fundamental fairness. 

Our constitution and rules guarantee the accused a considerable number of 

procedural advantages. Paramount among these is the state’s obligation to prove a 
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violation of law beyond a reasonable doubt. While justice demands that the state be 

placed at this disadvantage, “traditional notions of fairness favor giving the privilege of 

opening and closing to the party that carries the burden of proof. “l This idea extends 

far beyond the courtroom. Similar notions of fairness can be found in everything from 

typical high school debating rules to Robert’s Rules of Order? There is nothing 

peculiar to the criminal system in the state of Minnesota suggesting that this widely held 

logical quid pro quo shouldn’t apply. 

B. Rebuttal Will Aid the Search for the Truth. 

The ultimate goal of a trial is the search for the truth bounded by the protections 

provided in the Minnesota and United States Constitutions. We believe prosecutorial 

rebuttal will aid the search for the truth in at least two ways. Rebuttal reduces the 

‘advantage of surprise in closing argument and avoids the awkward process of 

prosecutorial attempts to anticipate defense arguments. 

The defense bar of this state. is second to none. They’re smart, vigorous 

advocates for their clients. We should be proud of the quality of representation the 

#accuse:d receive in this state. But good lawyers are good tacticians. Smart, vigorous 

Iadvocates know that it is effective to “keep your powder dry” and save an argument 

’ United States v. 2.353.28 Acres of Laud, 414 F.2d 965, 972 (5th Cir. 1969); see also Ethos, 
Pathos and Legal Audience, 99 Dick. L. Rev. 85 (Fall 1994) (reviewing the traditional rules of 
rhetoric: outlined by Cicero and Quintilin incorporated in modern rules of court). 

’ Robert’s Rules of Order: Simplified and Applied, Art. VII, 0 42 (Webster’s New 
~orld/McMillan 1990 ed.)(alio reproduced at http://www.arts.state,tx.us/library/roberts.htrn) 
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until after the state is done. Under the present rule, a defense attorney knows that the 

prosecutor can only sit silently, unable to respond, if an issue is raised for the first time 

in closing argument. 

This tactic is perfectly legitimate - it’s good lawyering. Carefully done, it’s 

very effective strategy. It is not, however, particularly helpful in determining the truth.’ 

The fundamental premise of the adversarial system holds that the truth of an argument 

cannot be established until it is tested in the crucible of criticism. The present rule fails 

this fundamental test. Arguments go unanswered and we believe the search .for the 

truth suffers. 

The search for the truth also benefits when prosecutors use closing argument to 

argue their own case and not to anticipate what the other side might say. Prosecutors 

with experience in other jurisdictions note that forced anticipation is the most 

~ frustrating element of Minnesota practice. Instead of a straightforward presentation of 

the case, they are forced to grasp at straws in an attempt to guess what opposing 

counsel might say. 

This simply isn’t fair. It makes a prosecutor’s argument clumsy and in many 

cases longer than it needs to be. It dilutes the central points of a prosecutor’s argument 

Ibecause that prosecutor must attempt to cover every possible potential attack. 

~Occasionally, it leads prosecutors down the wrong road. Closing argument misconduct 

cases in which the prosecutor is accused of denigrating the role of the defense attorney 

almost always arise in the context of attempting to anticipate defense arguments. 
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We believe the rebuttal system aids the search for the truth by reducing 

anticipation and surprise. The prosecutor shouldn’t be left guessing what the defense 

will argue. Defense arguments, once raised, need to be answered. The rebuttal 

amendment will allow the prosecutor to present a streamlined and focused argument 

and limit its response to those issues legitimately raised by the defense. 

C. Rebuttal Enhances the Appearance of Faint&s for Victims and Witnesses. 

This Court once said “justice is a process, not simply a result.* Too many 

victims and witnesses have walked away from closing argument convinced that the 

process was not fair - even if the result was favorable to the state. We believe that 

giving the prosecutor the opportunity to respond to attacks on the victim’s credibility or 

sugge;stions that the victim consented to the act will make the process appear more just 

~ and enhance public confidence in the system. 

This is not to suggest that the defense bar always engages in misconduct in 

~ launching these attacks. To the contrary “defense counsel has no . . . obligation to 

iascertain or present the truth . . . if he can confuse a witness, even a truthful one, or 

Imake him appear at a disadvantage, unsure or indecisive, that will be his normal 

course. “4 These tactics are simply a part of a defense attorney’s job. 

But too often, victims and witnesses suffer through a closing only to learn that 

the state cannot respond. They are horrified to discover that these arguments - even if 

legitimate - will go unanswered before the jury deliberates. Many prosecutors have 

)statev. Lefthand, 488 N.W.2d 799,802 (Minn. 1992). 
4 United States v. Wade, 388 U.S. 218, 257-58 (1967). 
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spent. long hours consoling witnesses and explaining that the rules simply don’t allow 

the p:rosecutor to stand up after the defense attorney levels an accusation. 

We think that there is a growing awareness that victims and witnesses have a 

legitimate stake in the criminal trial process. Allowing the state to respond is a 

legitimate and constitutional method to recognize these interests. The appearance of 

fairness to both the defendant and victim should be an *important goal of the criminal 

justice process. Rebuttal will further this goal without compromising the accused’s 

fundamental rights. 

D. Conditional Rebuttal Doesn’t Work. 

In 1987, both the legislature and this Court reached a compromise attempting to 

limit rebuttal to those cases where the defense attorney engaged in misconduct. The 

Minnesota County Attorneys Association believes this compromise did not work for 

two reasons. First, the compromise failed because it missed the point. The need for 

rebuttal isn’t driven by defense misconduct, it is required to meet the legitimate and 

effective arguments made by the defense. Second, the compromise didn’t work because 

the relmedy offered the prosecutor is too limited and sometimes misleads the jury. 

Rebuttal for misconduct didn’t come close to meeting legitimate prosecutorial 

~ needs. The most effective defense arguments don’t rely on misconduct - they use 

‘forceful and well-timed arguments. Our request is based on the need to answer those 

ilegitimate arguments. 

If an attorney resorts to misconduct, the adversary already has the option of 

objecting or asking for a curative instruction. Likewise, the offending attorney may 
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face an admonishment from the bench in front of the jury. A judge, however, cannot 

and should not comment on arguments that stay within the rules. Granting the 

prosecutor the last word allows the state to meet legitimate arguments and keeps the 

judges out of the fray. 

The present rebuttal rule also does not work because, even on the rare occasions 

when a prosecutor is permitted rebuttal, it must be done ‘within very narrow boundaries 

which can easily mislead a jury. If a defense attorney provokes rebuttal under the 

present rule, a judge will allow the prosecutor to respond only to those elements of the 

~ c1osin.g argument that are ruled to be unduly prejudicial, inflammatory, or 

misstatements of law or fact. If a defense attorney made several points in summation 

~ and the prosecutor responds only to a single instance of misconduct, a jury is easily left 

to assume that the prosecutor has no answer to the rest of defense counsel’s argument. 

~ Otherwise, the prosecutor would have responded to all of the points. Rather than 

~constitute a remedy for misconduct, the rebuttal argument may reinforce the 

~ defendant’s remaining points. 

II. THE FIRST MINORITY REPORT CREATES A 
PROCEDURE FOR FINAL ARGUMENT THAT IS 
SIMPLE AND RETURNS MINNESOTA TO THE 
JUDICIAL MAINSTREAM 

The Minnesota County Attorneys Association believes the conditional 

lsurrebuttal proposal is unnecessarily confusing and will lead to inconsistent application 

iacross the judicial districts of this state. Instead, we ask this court to adopt the 

provisions of the first minority report. The pure rebuttal approach efficiently provides 
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both sides with certainty, will lead to judicial consistency in application, and recognizes 

that the job of policing attorney behavior belongs to the court, not the lawyers. 

A. The First Minority Report Provides A Clear Process Easily Understood By 
The Parties. 

We believe the criminal justice system works best when the rules create a clear 

and consistent process. Indeed, Minnesota Rule of Criminal Procedure 1.02 - the 

purpose and construction clause - provides that the rules “shall be construed to secure 

simplicity in procedure, fairness in administration and the elimination of unjustifiable 

expense and delay. n These goals can be difficult to achieve in an adversarial system. 

Trials are often heated and decisions must be made in haste. The need for a simple 

clear script directing the process is self-evident. 

The conditional surrebuttal proposal is neither simple nor certain. Our 

experience with the conditional rebuttal system created in 1987 as a compromise 

suggests there is no consensus among prosecutors, defense attorneys, and trial judges as 

to when rebuttal should be allowed. A prosecutor’s definition of a “misstatement of 

,law or fact or a statement that is inflammatory or prejudicial” differs from a defense 

) attorney’s . Likewise, we know trial judges haven’t reached consensus on what 

:constitutes an illegitimate argument. 

For a trial judge, the proposed decision to grant surrebuttal and the present 

decision to grant rebuttal is very different. The former is reviewable, the latter is not. 

{For a defense attorney this creates a number of tactical opportunities. Should the 

defense attorney request surrebuttal simply because the judge will feel obligated to 

grant the motion and avoid creating an appellate issue? Does a failure to request 
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surrebuttal waive prosecutorial misconduct claims on appeal? Should the defense 

attorney ask for surrebuttal knowing it will be denied but ensuring at least one appellate 

issue‘? Ultimately this leads to more gamesmanship in trial and more issues on appeal. 

But, lbecause only the decision to deny surrebuttal is reviewable, we still will not. know 

when surrebuttal is appropriate. 

The context of the surrebuttal decision adds to the confusion. After 12 years of 

asking for rebuttal, we know that the moment after the curtain falls on closing argument 

is a poor time to ask for an encore. Most trial judges have little patience for bench 

conferences over what is a misstatement or prejudicial as the jury waits for instructions. 

The final argument process can be the most contentious phase of trial. We believe 

justice is best served by a simple, clear, and certain rule. 

B. Surrebuttal Will Lead To Inconsistent Results Because The Parties And 
Courts Will Never Agree When It Is Appropriate, And No Other 
Jurisdiction Can Provide Precedent. 

The uncertainty of the conditional surrebuttal proposal is compounded by the 

~ fact that no one else in the world uses such a system. Just as the players in the 

~Minnesota system never reached consensus on conditional rebuttal amongst themselves, 

ithey cannot look to any other jurisdiction for guidance on conditional surrebuttal. We 

twill replace one anomaly unique to Minnesota with another. 

The closest cousin to the ping-pong model suggested in the conditional 

surrebuttal proposal is the direct examination/cross-examination/re-direct 

examination/re-cross examination process used with witnesses. While this may be 

justified when an unpredictable witness testifies to new issues, it is hardly an elegant 

model for closing arguments. 
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The first minority model, on the other hand, gives both the trial and appellate 

courts a wealth of precedent to guide development of the criminal argument process. 

Closest to home, trial judges are familiar with giving the party with the burden of proof 

the lalst word in civil proceedings. Likewise, the law of every other jurisdiction. in the 

~ country provides a good reference point for dealing with criminal closing argument 

issues. 

It follows that with neither precedent nor consensus the conditional surrebuttal 

system will lead to wildly inconsistent results. Again, our experience in the last 12 

years is instructive. Occasionally, judges are open to rebuttal motions and are willing 

~ to entertain argument on allegations of misconduct. Most others, however, make it 

clear that the prosecutor shouldn’t even bother to ask. This uncertainty at a critical 

‘point of the trial is inconsistent with the simple process envisioned in the purpose and 

construction clause of the Minnesota Rules of Criminal Procedure. We believe that the 

~trial process is better served if the players act out a simple and certain script. The first 

‘minority report provides a consistent process on which lawyers and judges may depend. 

C. Judges, Not Lawyers, Should Police Misconduct In The Courtroom. 

The Minnesota County Attorneys Association respectfully suggests that both the 

‘1987 conditional rebuttal rule and the proposed conditional surrebuttal system 

~improperly blur the line between advocate and referee. Both rules award argument not 

because the opposition has made a legitimate point that merits response but because the 

: other side has done something wrong. Such a process is without precedent in our 

system . Ordinarily lawyers make objections to the court and the court renders its 
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judgment. Likewise, lawyers move for curative instructions which, if given, are 

delivered by the court. Ultimately, the offending party may suffer admonishment from 

the bench, a mistrial delivered by the district court, or reversal delivered by the 

appellate courts. All of this, however, is the exercise of judicial authority. . 

The conditional surrebuttal proposal turns over this disciplining authority to the 

lawyer. Instead of a curative jury instruction or a sustained objection by the judge 

correcting the misconduct, the opponent delivers the message. We are concerned that 

the opportunity for surrebuttal will be used for tactical purposes. Rather than make 

objections or request curative instructions, lawyers may wait and demand the last word. 

If the motion is granted, the defense gets the last word; if the motion is denied, the 

r attorney creates an appellate issue. At best this process is awkward and confusing; at 

worst, it usurps the proper role of the judiciary in controlling the proceedings. 

Both the first minority and conditional surrebuttal proposal reports point to cases 

that acknowledge the authority of the court to sustain objections, give curative 

instructions and admonish the lawyers in front of the jury. These are all tools available 

‘to a judge in controlling the courtroom. The Minnesota County Attorneys Association 

‘respectfully suggests the cases cited by the reports go a step further. Not only does the 

court retain this authority; this court has repeatedly found the lawyers should not 

,attempt to cloak themselves in judicial authority by delivering those admonishments 

ithemselves. Thus, attempts to justify statements in closing argument as legitimate 

iattempts to police the improper comments by the opponents have been rejected.5 We 

Is State ‘v. Salitros, 499 N.W.2d 815 (Minn. 1993) ; State v. White, 203 N.W.2d 852 (Minn. 
1973); State v. Boice, 196 N.W. 483 (Minn 1923) . 

11 



believe the first minority report keeps the parties in their proper roles. Rather than 

asking the lawyers to remedy misconduct, the judge performs this task. 

D. The Rebuttal System Is A Moderate Approach In The Context Of The 
Process Used In Many Other States. 

The “true rebuttal” proposal in the first minority position puts Minnesota’ in the 

middle ground of closing argument procedures. The Minnesota County Attorneys 

Association acknowledges that the amended rule marks a significant change from 

prese.nt practice. The amendment does not, however, reflect a capitulation to 

prosecutorial interests. In comparison with many other states, “true rebuttal” is a 

significant restraint on the prosecution. Most states either have a defense first/state 

second system or give the state both first and last argument with no limit on the issues 

open to the state in its last argument. Only thirteen states and the United States District 

Courts limit the prosecutor to issues already raised. 

This is no small limitation. One of the chief complaints lodged against the 

present system by prosecutors is the tactical use of surprise by defense attorneys. A 

true rebuttal system in which the state is limited in its response to those issues raised by 

the defense eliminates that risk. 

The ultimate limitation on improper argument, of course, lies with this Court. 

‘While the defense bar operates in a largely unreviewable realm, the state does not. The 

~defense bar of this state has not been shy in pressing claims of misconduct in argument 

on appeal. Likewise, this Court has not hesitated to express its displeasure (even to the 

~point of reversal) if it finds such misconduct. 

12 



There is every reason to believe that the bench and bar will be equally zealous 

in policing a rebuttal system. As such, there is little need to layer an untested 

cumbersome conditional surrebuttal provision on top of the protections this system 

already provides. 
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CONCLUSION 

The Minnesota County Attorneys Association urges this Court to adopt the first 

mino.rity report. A rebuttal system is easily understood by lawyers and will yield 

consistent results from the bench. Rebuttal allows the criminal justice participants to 

maintain their proper roles: lawyers as advocates, judges as arbitrators of attorney 

behavior. Rebuttal is consistent with mainstream practice in other states and the federal 

system. The true rebuttal limitation described in the first minority report comment is a 

significant limitation of prosecutorial practice and will not lead to increased 

prosecutorial misconduct. The Minnesota County Attorneys Association believes the 

reform of the closing argument rule will promote the search for truth at trial allowing 

both sides the opportunity to respond to the arguments of the other. We ask this Court 

to joiln every other jurisdiction in the country in awarding the last word to the party 

bearing the burden of proof. 

DATED: November 9, 1999 Respectfully submitted, 

MINNESOTA COUNTY ATTORNEYS 
ASSOCIATION 

u 
By: PAUL R. SCOGGIN (161445) 
Assistant Hennepin County Attorney 
C-2000 Government Center 
Minneapolis, MN 55487 
Telephone: (612) 348-5161 
FAX: (612) 348-6028 
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[LLIAM E. MCGEE 

Q 

(6 12) 348-7530 
IIEF PUBLIC DEFENDER I\ 

‘I\ \ FACSIMILE (6 12) 348-6 179 
(6 12) 348-2025 

OFFICE OF THE PUBLIC DEFENDER 
HENNEPIN COUNTY - FOURTH JUDICIAL DISTRICT 

317 SECOND AVENUE SOUTH, SUITE 200 
MINNEAPOLIS, MN 5540 l-2700 OF 

APPELL RTS 

November 10, 1999 N@V P 0 1999 

r. Frederick K. Grittner 
erk of Appellate Courts 
15 Minnesota Judicial Ctr. 
; Constitution Avenue 
. Paul, MN 551!55 

Re: In re 1999 Proposed Amendment to Minn. R. Crim. P. 26.03, Subd. 11 
App. Ct. File No. Cl-84-2137 

:ar Mr. Grittner, 

Enclosed are twelve copies of the Statement of: the Minnesota State Public 
:fender System, the Minnesota Public Defenders Association, the Minnesota 
ciety for Criminal Justice, and the Minnesota Association of Criminal Defense 
wyers. We have submitted a combined statement rather than individual filings. 

We request permission for two of our number, John M. Stuart and Mark S. 
x-nick, to address the Court for a total of 25 minutes. 

Assistant Public Defender 
(6 12) 348-66 18 



Cl-84-2137 

STATE OF MINNESOTA 

OFFICE OF 
APPELLATE Coum 

NOV 1 0 1999 

IN SUPREME COURT FILED 

STATEMENT OF THE MINNESOTA STATE 
:n re 1999 Proposed PUBLIC DEFENDER SYSTEM, THE 

MINNESOTA PUBLIC DEFENDERS 
imendment To Minn. R. ASSOCIATION, THE MINNESOTA 

SOCIETY FOR CRIMINAL JUSTICE, 
lrim. P. 26.03, Subd. 11 AND THE MINNESOTA ASSOCIATION 

OF CRIMINAL DEFENSE LAWYERS 

‘0 : THE SUPREME COURT OF THE STATE OF MINNESOTA 

1. Introduction And Recuest To Appear 

Pursuant to the Court's order of September 27, 1999, 

.his statement is submitted to the Court on behalf of the 

Iinnesota State Public Defender system and three 

rganizations of criminal defense lawyers who practice 

jefore this Court and the other courts of the State of 

Iinnesota. The organizations submitting this statement are: 

.he Minnesota Association of Criminal Defense Lawyers, the 

Iinnesota Public Defenders Association, and the Minnesota 

lociety for Criminal Justice. 

We appear before the Court to oppose the July 26, 1999 

*ecommendation of the Court's Advisory Committee on the 

ules of Criminal Procedure. We also oppose the August 12, 

,999 minority report filed by three members of the Court's 
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idvisory Committee. We believe that the Court should not 

imend Rule 26.03, subd. 11, and should retain the rule as 

imended in 1987. 

We request permission for two of our number, John M. 

jtuart and Mark S. Wernick, to address the Court, for a 

:otal of 25 minutes. 

2. This Court Has Final Authoritv Under The Minnesota 
Constitution To Promulsate Rules Of Criminal Trial 
Procedure, And Need Not Defer To The Lesislature's 

Enactment Of Laws, 1999, Ch. 72. 

The Minnesota Supreme Court unquestionably possesses 

.nherent, final authority to establish rules of criminal 

:rial procedure. The foundation for this inherent power is 

.he Minnesota Constitution, and the contours of this 

.nherent power are set forth in this Court's decisions, 

jeginning with the bar admission and discipline cases. The 

brief discussion which follows demonstrates that both the 

[innesota Constitution and the Court's decisions provide the 

!ourt a complete defense against the current encroachment 

.nto the independence and authority of the judiciary. 

A. The Minnesota Constitution 

T:his Court is a co-equal partner with the 

'overnor and the legislature in the tripartite system of 

eparated powers established in the Minnesota Constitution 

If 1857. Ar,ticle III, § 1 of both the Democratic and the 

.epublican Constitutions were identical (save for two 

apital letters) : 
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The powers of the [g/Glovernment shall be divided 
into three distinct Departments, the Legislative, 
Executive and Judicial; and no person or persons 
belonging to or constituting one of these 
[d/D]epartments shall exercise any of the powers 

properly belonging to either of the others 
in the instances expressly provided in this 

except 

Constitution. 

Minn. Stat. Ann. 33, 72 (West 1946). No change was made 

3 this article when the Minnesota Constitution was 

estructured in 1974. See 2 Minn. Stat. Ann. 7 (West 1976). 

The dual 1857 Democratic and Republican Minnesota 

onstitutions also established the judicial branch of 

overnment with identical language appearing in Article VI, 

s l-15.l See 1 Minn. Stat. Ann. 43-46 and 82-85 (West 

346). 

These 1857 Minnesota Constitutions provided in Art. VI, 

I4 that lelgal pleadings and proceedings were the province 

E the Legislature, see 1 Minn. Stat. Ann. 46, 85 (West 

346). In 1850, however, seven years earlier, this Court 

ad establis:hed its own rules as a matter of inherent power. 

ee Maynard :E. Pirsig and Randall M. Tietjen, Court 

rocedure And The Separation Of Powers In Minnesota, 15 Wm. 

itchell L. :Rev. 141, 148 & n.20 (1989) (hereinafter, Pirsig 

Tietjen) . The Legislature then ratified this Court's 1850 

lies in 185.3, but the statute which did so indicated that a 

The Republican Constitution lacks the word "vacantI in Art. VI, 
§ 10. 
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ourt rule could not violate or abrogate a legal rule or 

tatutory provision. Pirsig & Tietjen, supra, at 151. 

For the most part, the presumption in favor of 

egislative control of pleadings and court procedure 

emained undisturbed for about seventy-five years. Pirsig & 

ietjen, supra, at 153-56. 

Three distinct developments appear to be largely 

esponsible for the demise of that presumption in favor of 

egislative control. As a result of these developments, the 

upreme Court's inherent authority over court rules and 

rocedures came to be recognized and accepted. 

First, between 1932 and 1937, Congress authorized the 

nited States Supreme Court to establish rules of civil 

rocedure, and the Court promulgated these late in 1937. 

irsig & Tietjen, supra at 155-56. This change on the 

ederal level sparked an analogous development in Minnesota 

etween 1936 and 1952. 

Second, the Legislature authorized the Minnesota 

upreme Court in 1947 to promulgate rules of civil 

rocedure, a:nd these were adopted beginning in 1952. The 

947 enabling act provided that a Court rule could modify or 

upersede an existing statute. However, it also contained 

wo limitations similar to the 1853 statute: first, the 

ules could :not abridge, enlarge or modify the substantive 

ights of any litigant; second, the Legislature retained the 
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modify or repeal a Court rule. Pirsig & Tietjen, 

upra at 157-64. 

the Minnesota Legislature passed, and the voters 

a re-written Article VI of the Constitution 

overing the judiciary in 1956. See 2 Minn. Stat. Ann. 144- 

09 (West 1976) and id. at 16-26 (Supp. 1999). The re- 

itten Article VI did not contain the 1857 provision 

lacing authority over court pleadings and procedure in the 

About a quarter-century after Article VI was 

the voters amended portions of it in order to 

stablish the Minnesota Court of Appeals in 1982. See 2 

Stat. Ann. 16, 18, 22, 23 (Supp. 1999). Pirsig & 

ietjen, supra, 161-68. 

These latter two developments were the product of a 

ecognition, first seen on the federal level and later 

ident in Minnesota, that the Supreme Court was better able 

write and oversee court procedure and rules. Judges were 

unlike most legislators. Because of their 

aining and their daily experience, judges were more 

miliar with court procedures than were non-lawyers. 

This emerging view that Supreme Court rule-making was 

perior to Legislative rule-making began to appear in 

ports prepared by the legislatively-created Judicial 

until, by the state bar association, and, later, by 

mmittees of the Legislature. Pirsig & Tietjen, supra at 
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-59 n.58, 160 & n.63, 161 & n.68, 163, and 166 n.90.2 The 

:ame sentiments appeared early in the 1970's in a report 

filed by the legislatively-created Constitutional Study 

lommission, and were repeated in 1987 by an influential 

Iember of the Senate. Pirsig & Tietjen, supra at 169 & 

1.104, 212 & n.262. 

Since the Minnesota Supreme Court promulgated the rules 

)f civil procedure in 1952, it has aggressively exercised 

.ts right to control court rules and procedures. The Court 

Las repeatedly amended the civil rules. Pirsig & Tietjen, 

:upra at 171. 

This Court promulgated rules of appellate procedure in 

,967, since amended several times, and rules for family 

court in 1986. No specific enabling act had been first 

lassed by the Legislature to authorize either set of rules. 

Jthough an existing statute permitted this Court to 

rescribe ansd amend its own rules of practice, it did not 

.uthorize the supersedure of existing statutes, which the 

ules of appellate procedure did. In its order adopting the 

amily-court rules, this Court specifically stated that it 

'as acting under its inherent authority. Pirsig & Tietjen, 

rupra at 171-72 and 175-76. 

In fact, one of these reports specifically argued that 
Constitution, 1857, Art. VI, 8 14 merely enabled the 
Legislature to control court rules and procedure, and did not 
delegate those tasks exclusively to the Legislature. Pirsig & 
Tietjen, mpra at 160 n.63. 
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The Supreme Court promulgated rules of criminal 

xocedure in 1975, rules of evidence in 1977, and rules of 

iuvenile procedure in 1983. The rules of evidence were 

lmended by the Court in 1990, and the rules of juvenile 

xocedure were amended twice before being re-written in 

-996. The rules of criminal procedure were amended in 1977, 

.983, 1987, 1990, 1993, 1994 and 1998. 

Each of these original sets of rules was promulgated 

lfter the Legislature passed an enabling act. All three 

nabling acts, criminal, evidence and juvenile, purported to 

.imit the Court's authority, but the viability of those 

.imits in the evidence and juvenile acts has not been 

Iddressed. 

The criminal-rules act originally stated in 1971 that 

.he criminal rules could not amend or modify a statute. 

'his Court, :by going well beyond the statute's limits, 

demonstrated its belief that it possessed inherent authority 

o disregard that limitation, Pirsig & Tietjen, supra at 

73, which w'as deleted in 1974. See 27-28 Minn. Stat. Ann. 

5 (West 1990). At that time, however, the Legislature 

.evertheless specified certain statutes which could not be 

.isturbed. Minn. Stat. § 480.059, subd. 7 (1974, 1998). 

In its (criminal-rules statute, the Legislature also 

,eserved the right to modify or repeal any rule. Minn. Stat. 
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§ 480.059, subd. 8 (1971, 1998).3 This language also 

appeared in the 1947 legislation authorizing the rules of 

civil procedure. Pirsig & Tietjen, supra at 173 & n.120. 

The Legislature, in its 1975 evidence-rules act, also 

specified statutes which could not be disturbed, and 

reserved the right to modify or repeal a rule. Minn. Stat. 

§ 480.0591 (1974, 1998). Neither of these specific 

limitations appeared in the 1980 juvenile-rules legislation, 

however. Minn. Stat. § 480.0595 (1980, 1998).4 Pirsig & 

Tietjen, supra at 174-75. 

This Court's aggressive exercise, since 1952, of its 

inherent rule-making authority, particularly in those 

instances in which it did so without an enabling act, 

demonstrate that the Court does not doubt its role under the 

Constitution as one of three co-equal separated powers. 

such a conclusion is even more compelling in light of the 

1956 Constitutional amendment to Article VI which repealed 

,:he Legislature's control over court pleadings and 

.?rocedures, <as this Court observed in State v. Johnson, 514 

Until Laws, 1999, ch. 72, we are aware of only two instances of 
the Legislature's exercise of this prerogative. Laws, 1997, 
ch. 96, §§ 1,2,10,11; Laws, 1997, ch. 239, art. 3, 95 21-22. 

It may be that the Legislature thought a limiting clause 
unnecessary in the juvenile-rules act, since the act referred 
to the criminal-rules act which contained the limitations 
described. 
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'.W.2d 551, 553-54 (Minn. 19941.' The Court's decisions 

how its comfort with its status. 

B. Minnesota Decisions 

This Court's decisions establish three principles 

hich derive from the separated-powers clause of Article III 

nd the judiciary article, Article VI, of the Minnesota 

onstitution. First, the Court possesses inherent powers 

hich flow from the people by way of the Constitution,6 

hich allow it to execute its duties. Second, one branch of 

he government may not assume the duties of or encroach upon 

he duties of another branch. Third, in order to eliminate 

riction between co-equal branches of government, one branch 

ill sometimes permit innocent encroachments into the 

uthority of another branch, as when the judicial or 

egislative character of a particular act is uncertain. 

lthough its earliest decisions were bar-admission and 

iscipline cases, the Court's more recent decisions on the 

oint address broader issues. 

1) In its decision in In re Intesration of the Bar, 216 

Nothing said here is affected by the events in 1987, when the 
Legislature attempted to regain control of some criminal 
procedures, because this Court, after enactment of amending 
legislation, considered and decided whether or not to adopt 
parallel amendments to the criminal rules. Pirsig & Tietjen, 
supra at 1138-216. 

Sharood v. Hatfield, 296 Minn. 416, 424, 210 N.W.2d 275, 279 
(1973). 
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linn. 195, 12 N.W.2d 515 (19431, this Court said: 

The supreme court is thereby made the final 
authority and last resort in the protection of 
the human, political, and property rights 
guaranteed by the constitution, . . . . 

The fundamental functions of the court are the 
administration of justice and the protection of 
the rights guaranteed by the constitution. 

rd. at 199, 12 N.W.2d at 518. In an earlier decision, the 

lourt said: 

The judicial power of this court has its origin 
in the constitution; but when the court came into 
existence it came with inherent powers. Such 
power is the right to protect itself, to enable it 
to administer justice whether any previous form of 
remedy has been granted or not. This same power 
authorizes the making of rules of practice. 

:n re Greathouse, 189 Minn. 51, 55, 248 N.W. 735, 737. 

1933). 

More recently, applying these bar-supervision 

brinciples t'o a dispute about the salary of a clerk of 

court, this Court relied on Greathouse: 

Inherent judicial power governs that which is 
essential to the existence, dignity, and function 
of a court because it is a court. . . . Its 
source is the constitutional doctrine of 
se:paration of powers . . . . Its scope is the 
pr,actical necessity of ensuring the free and full 
exercise of the court's vital function--the 
disposition of individual cases to deliver 
remedies for wrongs and justice freely and without 
pu:rchase; completely and without denial; promptly 
and without delay, conformable to the laws. 
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At bottom, inherent judicial power is grounded 
in judicial self-preservation. Obviously, the 
legislature could seriously hamper the court's 
power to hear and decide cases or even effectively 
abolish the court itself through its exercise of 
financial and regulatory authority. If the court 
has no means of protecting itself from 
unreasonable and intrusive assertions of such 
authority, the separation of powers becomes a 
myth. 

7n re Clerk of Lyon Countv Courts, 308 Minn. 172, 176-77, 

141 N.W.2d 781, 784 (1976). 

These cases establish beyond doubt that the Supreme 

!ourt possesses inherent powers to execute its 

constitutional duties as it see fit, regardless of whether 

.hose powers are specified in the constitution. 

2) The Court's decisions have also plainly held that 

!o-equal branches of government, under the separated-powers 

clause of Article III, must avoid encroaching upon the 

.esponsibilities of other branches. In one of its earliest 

lecisions, this Court said that it is the duty of each 

ranch of th'e government to abstain from and to oppose 

!ncroachments on the other branches. In re Annlication of 

he Senate, 10 Minn. 78, 80 (Gil. 56, 57) (1865), quoted in, 

:harood v. Hatfield, 296 Minn. at 423, 210 N.W.2d at 279. 

3) From time to time, this Court has suggested that, 

.lthough not required to, it would defer to legislative 

nactments w:hich might otherwise encroach upon its inherent 

.uthorities. Generally, the encroachments which this Court 

.as indicated it would tolerate for the sake of harmony 
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letween co-equal branches of the government are relatively 

inor. 

For instance, this Court once said it would acquiesce 

n certain legislative acts, in the interest of harmony 

'etween the branches, as long as those acts did not usurp 

he Court's right to make the final decision. Sharood v. 

atfield, 296 Minn. at 424-25, 210 N.W.2d at 280. In In re 

racy, 197 Minn. 35, 46, 266 N.W. 88, 93 (19361, the Court 

aid it would comply with the legislature whenever it would 

ot mean ceasing to function as independent judges. See also 

owern v. Nelson, 207 Minn. 642, 647, 290 N.W. 795, 797 

1940). 

The Court has also indicated its willingness to avoid 

riction when the nature of an act, judicial or legislative, 

s unclear. Sharood v. Hatfield, 296 Minn. at 423, 210 

.W.2d at 279. However, the Court said it would act in 

udicial self defense when it was forced to. In re Tracy, 

97 Minn. at 44, 266 N.W. at 92. 

In Cler:k of Lyon County, this Court synthesized these 

rinciples, 'and, to the extent that the Court's synthesis 

pplies to the present controversy over Rule 26.03, subd. 

1, the Cour,t said: 

(1) Inherent judicial power grows out of express 
and implied constitutional provisions mandating a 
separation of powers and a viable judicial branch 
of government. It comprehends all authority 
necessary to preserve and improve the fundamental 
judicial function of deciding cases. 

. . . 
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(3) Inherent judicial power may not be asserted 
unless constitutional provisions are followed and 
established and reasonable legislative- 
administrative procedures are first exhausted. 

. . . 

(5) The test to be applied in these cases is 
whether the relief requested by the court . . . 
is necessary to the performance of the judicial 
function . . . . The test is not relative needs or 
judicial wants, but practical necessity in 
performing the judicial function. 

:n re Clerk of Lyon County, 308 Minn. at 180-81, 241 N.W.2d 

It 786. 

Pirsig and Tietjen say that the Supreme Court could 

Lave applied these principles to rule-making disputes from 

.he beginning. Article VI, § 14 of the 1857 Constitution 

lid not preclude the Court from rule-making as a matter of 

nherent authority during the 99 years of its existence. 

But, when that section disappeared from the 1956 re- 

rite of Article VI, legislative control over pleadings and 

court rules 'was no longer either specific or presumed: rule- 

laking became an implicit and necessary function and 

.esponsibility of the inherent judicial power conferred on 

his Court b:y the Constitution. Under this interpretation, 

he enabling acts were nothing more than minor intrusions 

lhich the Court tolerated, or prompts to act by the 

,egislature. Pirsig & Tietjen, supra at 180-81. 

Since the legislature never had exclusive rule-making 

.uthority, a:nd certainly didn't after 1956, it should not 

ttempt to make procedural rules. If a rule conflicts with 
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n existing statute, the rule should control. If a statute 

s passed which is not controlled by a rule, the Court may, 

ut does not have to, allow the statute to stand as a matter 

Pirsig and Tietjen, supra at 180-83. 

This Court's decisions after Clerk of Lyon County show 

hat Pirsig and Tietjen were correct when they wrote a 

While many of the post-Lvon County cases 

oncern the rules of criminal procedure, the Court has also 

ecided the same issue in different areas of the law. The 

le which emerges from these cases is that court procedures 

d rule-making are the province of this Court and no other 

the Legislature was not free to enact 

1999, ch. 72, in an effort to amend Rule 26.03, subd. 

State v. Winqo, 266 N.W.2d 508 (Minn. 19781, the first 

f these cases, involved the question of whether the rules 

f criminal lprocedure unconstitutionally changed the right 

f a prosecutor to appeal. This Court held that then-Rule 

did not a:bridge a substantive right in violation of the 

iminal-rules enabling act. Addressing a theme which 

rsists to this day, the Court said that a substantive 

ovision is one which establishes which acts are crimes and 

at punishments are assessed for those crimes. Procedural 

ovisions a.re those which regulate the steps by which the 

ilt or innocence of an accused is determined. State v. 

, 266 N.W.2d at 513. 
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The Court dismissed a different prosecution appeal in 

Keith, 325 N.W.2d 641 (Minn. 1982) for 

noncompliance with then-Rule 29. It said that the rules of 

criminal procedure control over inconsistent statutes in 

atters of procedure. Id. at 642. 

The Court applied the language from Sharood v. Hatfield 

n its decision in State v. Willis, 332 N.W.2d 180 (Minn. 

the issue was the constitutionality of a 

tatute which permitted the jury to hear evidence that there 

ad been no breath testing in a drunk-driving prosecution. 

This Court said that the Legislature had the authority 

o establish certain kinds of evidentiary rules, even though 

generally, had the inherent authority to 

rescribe rules of evidence. The Court indicated that it 

hould be restrained before invalidating a statute, 

articularly when the controversy involved the question of 

egislative function v. judicial function. Since the 

tatute did not interfere with the judicial function of 

scertaining facts and applying the law to those facts, the 

urt decided to enforce it as a matter of comity. The 

tatute neither interfered.with nor impaired a judicial 

State v. Willis, 332 N.W.2d at 184. 

State v. Cermak, 350 N.W.2d 328 (Minn. 1984) involved a 

nflict between the notice-to-remove statute and a change- 

f-venue rule. As in State v. Keith, this Court held that 

e rule was procedural and controlled over the statute. 

State v. Cermak, 350 N.W.2d at 331. 
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State v. Johnson, 514 N.W.2d 551 (Minn. 1994) is the 

ost important of this Court's separation-of-powers 

ecisions on the criminal rules. In a prosecution for 

the Court considered whether Rule 23.04, which 

overns petty-misdemeanor procedure, controls over Minn. 

§ 609.131, subd. 1, which had been enacted a dozen 

ears after Rule 23 was promulgated. 

The Court returned to the State v. Wingo substantive- 

rocedure distinction, and defined substantive law as "law 

defines and regulates rights, . . .I1 in 

ntrast to that part of the law which enforces those 

State v. Johnson, 514 N.W.2d at 554, citing, Stern 

442 N.W.2d 322, 324 (Minn. 1989). The Court also 

ited a foreign decision which suggested that if a statute 

id not create a new cause of action or deprive a person of 

defiense on the merits, it is procedural. State v. Johnson, 

14 N.W.2d at 555. 

State v. Johnson held that Rule 23 defined the steps by 

hich an offense is treated as a petty misdemeanor, and did 

ot create or modify a substantive offense. Thus, citing 

this 'Court said that the statute and the rule were 

atters of procedural law and the rule thus controlled. 

514 N.W.2d at 555. 

In reaching this conclusion, the Court reiterated that 

ts rule-making authority arose from its inherent judicial 

State v. Johnson, 514 N.W.2d at 553. Although the 

egislature :reserved to itself the right to modify a court 
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this Court stated that, since 1956, the Legislature 

ad no rule-making authority notwithstanding the rules- 

nab:Ling acts. State v. Johnson, 514 N.W.2d at 553-54, 

iting, Pirsig and Tietjen, supra. Nevertheless, the Court 

ndicated that it would accord due respect to the co-equal 

egislative branch in resolving the distinction between 

udicial functions and legislative functions. State v. 

, 514 N.W.2d at 554. Determination of procedural 

atters is a judicial function. Id. 

These separation-of-powers decisions, particularly 

hose involving the rules of criminal procedure, show that 

he Court controls court procedure and rule-making, not the 

But the Court has also reviewed its inherent 

thority in other areas of the law. 

In these other areas, the Court has also asserted its 

herent judicial authority to act outside of statutory 

In doing so, it has undoubtedly recalled its 

atements in the early bar-supervision cases that the Court 

ists to administer justice and protect constitutional 

ights. See, e.g., In re Intesration of the Bar, 216 Minn. 

95, 199, 12 N.W.2d 515, 518 (1943). 

the Court has been careful, when it acts 

tside of statute, not to intrude upon the Constitutional 

thority im:parted to the other, co-equal, branches of the 

vernment. For instance, in its early expungement 

the Court claimed an inherent right to order 
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:xpungement of criminal records if constitutional rights 

vould be seriously infringed by retention of those records. 

C'n re R.L.F.., 256 N.W.2d 803, 807-808 (Minn. 1977). It then 

assumed non-statutory authority to grant this relief even if 

:onstitutional rights were not seriously infringed. State v. 

‘A wt 304 N.W.2d 353, 358 (Minn. 1981). However, in C.A., 

:he Court also said that it must respect the equally-unique 

authority of the executive branch to retain criminal 

records, id. at 359, and reiterated that statement in In re 

)uinn, 517 N.W.2d 895, 897-98 (Minn. 1994). The Court of 

appeals has followed suit. State v. T.M.B., 590 N.W.2d 809, 

113 (Minn. Ct. App. 1999). 

In another area, the Court provided non-statutory 

luthority for a district judge to conclude a criminal 

jrosecution without a conviction. State v. Krotzer, 548 

[.W.2d 252 (Minn. 1996). Although this decision appeared 

rell-grounded in this Court's separation-of-powers 

recedents, see, id. at 255 (citing, Clerk of Lvon Countv), 

.he Court later stated that the Krotzer rule should be 

.pplied only when necessary to avoid injustices due to the 

Irosecutor's abuse of charging discretion. State v. Foss, 

'56 N.W.2d 540, 541 (Minn. 1996). 

These e:xpungement and stay-of-adjudication decisions 

.re perfectly consistent with the Court's separation-of- 

lowers and criminal rule-making decisions. In each of these 

.reas, the Court was attempting to insure that justice was 

13 



.one in order to fulfill its duty under Article VI of the 

'onstitution. However, the Court recognized that its 

nherent right to insure justice was limited when the rights 

f the co-equal executive branch of government were 

hreatened. That is why the Courts placed limitations on 

on-statutory expungement of executive-branch criminal 

ecords in In re Ouinn and in State v. T.M.B. Similarly, 

he Court in State v. Foss maintained its responsibility to 

o justice in supervising the criminal-charging function, 

ut only when the executive abused its discretion. 

By contrast, court procedures and court rules are 

xclrlsively a judicial function, at least since 1956, if not 

efore. State v. Johnson, 514 N.W.2d at 553-54. The Court's 

ules do not abridge the rights of a co-equal branch of 

overnment, and thus, under the separated-powers scheme of 

he Minnesota Constitution, Rule 26.03, subd. 11 (1987) 

ontrols over Laws, 1999, ch. 72, although the latter was 

nacted later. 

3. The Lecislature's Enactment Of Laws, 1999, Ch. 72 
Is A Political Attack On The Inherent Authority Of 
The Judiciarv Which Is Plainly Unconstitutional. 

As shown above, this Court could easily decide that 

.ule 26.03, subd. 11 (1987) controls over Laws, 1999, ch. 

2, on separation-of-powers principles. However, the Court 

hould uphold the primacy of its rule for this additional 

'eason: the events in the spring of 1999 which resulted in 
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laws,. ch. 72 were essentially a political encroachment upon 

he judiciary and upon this Court's Advisory Committee which 

hould be summarily repulsed. In the course of this 

olitical attack, the prosecutors have splintered this 

'ourt's Advisory Committee, which, until this year, had 

early always made consensus recommendations to this Court.7 

This political attack was orchestrated in 1999 by 

riminal prosecutors through their lobbying organization, 

he attorney general, and local elected county attorneys. 

ince the promulgation of the rules in 1975, they have 

epeatedly sought a change in the order of closing arguments 

n 1977, 1983, 1987, 1997 and 1999.* Prior to the rules, 

hey repeatedly sought a change in Minn. Stat. § 631.07, 

hich dates to the last century. Pirsig & Tietjen, supra at 

99-200 . Judge McCarr notes that, between 1971 and 1975, 

hile the rules were being prepared, no other proposed rule 

reduced as ,much controversy. Henry W. McCarr, 8 Minnesota 

ractice: Criminal Law And Procedure, § 36.12 at 364 (2d Ed. 

990). Then, in 1987, 1997 and 1999 the prosecutors took 

heir argume:nts for change to the Legislature, where they 

ought to compel a change in the rule by legislation. Pirsig 

Tietjen, supra at 198-216. 

Testimony of Retired Justice Esther M. Tomljanovich, Senate 
Crime Prevention Committee, Hearings on S.F. 198, Feb. 8, 
1999. 

To illustrate the maxim that the more things change, the more 
they stay the same, the principal writer of this brief also 
briefed this same issue before this Court in 1977. 
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Numerous pieces of evidence support our position that 

he Legislature's 1999 enactment of ch. 72 is a political 

ncroachment on the Minnesota judiciary, one which 

ssentially says that judges can't be fair to prosecutors. 

First, nothing more clearly demonstrates the nature of 

his attack than this March, 1999 statement on the floor of 

he Senate by an influential member of the Legislature: 

justice is too important to leave to our courts."g That 

egislator was also the sponsor of the Legislature's 1997 

losing-argument legislation, which amended Minn. Stat. 

631.07 (1996) and resulted in a study of rebuttal-argument 

ractices., As a member of the House, that same legislator 

ponsored and then resurrected after its first defeat the 

egislation which amended Minn. Stat. § 631.07 (1986) to 

rovide for prosecutor rebuttal in certain circumstances. 

Second, the Legislature clearly knew that its enactment 

as constitutionally suspect. The Legislature heard in 1999 

rom Retired Justice Esther M. Tomljanovich to this 

ffect.l' At the same committee hearing at which Justice 

omljanovich spoke, a Senate sponsor of a competing bill to 

epeal Minn. Stat. 5 631.07 argued that jurisdiction over 

ourt rules properly lay in the Court. The 1987 Legislature 

eard the same type of testimony from then-Justice George 

Minneapolis Star Tribune, March 16, 1999, at B3, reporting on 
debate on S.F. 198, which was enacted as ch. 72. 

Senate Crkme Prevention Committee, Hearings on S.F. 198, Feb. 
8, 1999. 
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2ott. Pirsig & Tietjen, supra at 205 & n.241, 208 & n.248. 

I fact, among those legislators serving in both 1999 and 

387 are numbered the 1999 sponsor of ch. 72 and the Chair 

E the Senate Crime Prevention Committee, who sponsored the 

387 amendment. In addition to this, the separation-of- 

lwers problem was commented upon at some length by then- 

lstice Lawrence R. Yetka at this Court's June 25, 1987 

:aring. Pirsig & Tietjen, supra at 202 n.232, 207 n.245, 

L5 & n.269. Last, State v. Johnson, 514 N.W.2d 551 (Minn. 

394) had been decided after the 1987 legislation, and 

irsig and Tietjen's article, which plainly states that the 

2gislature has no rule-making authority, was published in 

389. Numerous copies of this article were provided to the 

399 Legislature. 

Third, prosecutors openly admit that they ran an "end 

InIl around this Court and sought the change by legislation 

len they could not obtain what they wanted from the Court 

id its Advisory Committee. Then-Hennepin County Attorney 

>m Johnson admitted before the Legislature in 1987 that the 

:osecutors did not believe they would prevail in the 

Ivisory Committee, and so did not even try.ll And in 1999, 

Pirsig & Tietjen, supra at 202-207 & 1~1.242, 245. Then, after 
the 1987 Legislature amended Minn. Stat. § 631.07 (1986), this 
Court scheduled a hearing on this and another amendment to the 
criminal rules proposed by the Advisory Committee. Without a 
formal proposed amendment to Rule 26.03, subd. 11 from its 
Advisory Committee, this Court added the closing argument rule 
to its June 25, 1987 agenda, heard argument, and changed the 
rule. 

22 



-- 

zoponents of ch. 72 (S.F. 198) testified that the Advisory 

lommittee would not make the changes they wanted.12 

Fourth, the prosecution lobby has repeatedly taken a 

lolitical, "all or nothing," approach to this issue, 

.emanding that it have the first and last argument and no 

&her procedure. Pirsig & Tietjen, supra at 207 & n.244. In 

987,, the prosecutors rejected a proposed compromise calling 

or rebuttal and defense surrebuttal, and ended up with the 

imited rebuttal adopted that year. They objected in 1975 

nd in 1983 to a proposal for rebuttal and limited defense 

urrebuttal. Pirsig & Tietjen, supra at 200-202 & nn.224, 

30. In 1999, they successfully urged a House Committee to 

efeat a rebuttal-surrebuttal alternative.13 In fact, the 

rosecutors on the Advisory Committee in 1999 have filed a 

inority report objecting to the rebuttal-defense 

urrebuttal proposal of the Advisory Committee majority. 

Fifth, in a claim that amply demonstrates the 

olitical nature of this encroachment upon the judiciary, 

rosecutors have argued this year that trial judges are 

nable or unwilling to control improper arguments by defense 

awyers.14 Such a claim, of course, overlooks the fact that 

Senate Crime Prevention Committee, Hearings on S.F. 198, Feb. 
8, 1999. 

House Crime Prevention Committee, Hearings on H.F. 197, Feb. 
19, 1999. 

Minneapolis Star Tribune, March 3, 1999 at Al7 ("Let Minnesota 
Prosecutors Get the Last WordI'); id., March 23, 1999 at A10 
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xria.1 judges, throughout a criminal prosecution, are 

acco:rded wide management discretion. They have authority to 

impose sanctions such as preclusion of testimony; they may 

Jive curative instructions which inform the jury of improper 

lehavior; in extreme instances, they are permitted to mis- 

:ry the prosecution. The claim, of course, also ignores 

this Court's authority to discipline lawyers for 

)rofessional misconduct. Thus, no change in the 1987 rule 

is necessary for this reason. 

It is completely appropriate for the Legislature to 

entertain political arguments about crime. However, where 

:here are court procedures to be determined, the deliberate 

lnd contemplative processes of this Court and its Advisory 

lommittee (which contains a number of criminal prosecutors) 

tre far better suited for this task (as Legislatively- 

:ommissioned reports and committees repeatedly said in the 

tirst half of this century, see 5-6, supra). The Committee 

studies issues at length and takes testimony from the public 

nd those professionally interested in its work. This Court 

.hen accepts briefing and oral argument before passing on 

.he Advisory Committee's work. 

~11 memlbers of the Advisory Committee are lawyers who 

.re professionally familiar with criminal court processes. 

L relatively small percentage of the 201 members of the 

("'Why Prosecutors Should Have the Final Word"). 
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egislature are lawyers, Pirsig & Tietjen, supra at 212 

The Legislature, since it is the voice of those 

is best suited for the large public-policy 

ecisions which must be made to govern the four million 

eople of a geographically large area. But it is poorly 

uited to spend its time micro-managing a single 

esponsibility of another branch of government. 

Legislative sessions are limited by law to 120 days. 

Const. art. IV, § 12. The legislative process simply 

oes not allow contemplative consideration, by a largely- 

onlawyer body, of issues properly committed to another 

ranch of go,vernment. The agendas of legislative committee 

arings are packed with many pieces of legislation, 

rticularly near the end of the session, and short time 

imits must :be imposed on each bill. Committees meet well 

to the nig:ht, far past the times when those most affected 

legislation can easily or effectively testify. In 1987, 

e legislative amendment to Minn. Stat. § 631.07 (1986) was 

ssed out of committee at 2:00 a.m. Pirsig & Tietjen, supra 
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The chair of the Senate Crime Prevention Committee, which 
considered this proposal in 1997 and 1999, and who sponsored 
the 1987 amendment is not a lawyer but a college professor. 
The 1997 and 1999 Senate sponsor is not a lawyer. As the 
chair of the House Judiciary Committee in 1987, that same 
legislator was the House sponsor. The 1997 and 1999 House 
sponsors are lawyers. 



I.6 

As opposed to the contemplative process of the Court 

ind its Advisory Committee, the Legislature's short 

:essions, fast pace, and inconvenient committee meetings 

lake it conducive to misleading, sometimes outright false, 

necdotal statements which are difficult to respond to. 

lhis anecdotal evidence is, alas, often the second- or 

:hird-hand reports of someone not present, and sometimes has 

lothing whatever to do with whether the order of argument 

rhould be changed. 

In 1999, for instance, northern-Minnesota legislators 

rovided a letter from the family of a Two Harbors victim of 

. notorious ,murder. The letter claimed that, during the 

.rial of one of the assailants, the defense lawyer 

'abricated stories about the murder victim in the closing 

rgument. This letter was read in both House and Senate 

lommittees. The State Public Defender, who represented the 

lonvicted parties on appeal and possessed the trial 

ranscript, 'was forced to appear and to prove that the claim 

'as completely false by reading from the portion of the 

ranscript in question.16 

Senate Crime Prevention Committee, Hearings on S.F. 198, Feb. 
10, 1999; House Crime Prevention Committee, Hearings on H.F. 
197, Feb. :L9, 1999. It is disappointing to learn from this 
legislative history that the State Public Defender was forced 
to answer this claim on two occasions, nine days apart, even 
though he had shown it to be false at the first hearing. At 
the House committee hearing, when the State Public Defender 
tried to tried a legislator's question about this, he was cut 
off. 
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This and other so-called victim's rights claims have 

een made in the Legislature under circumstances in which 

he claims could not be rebutted, even though quite false. 

irsig and Tietjen, supra at 213 & n.263, tell of a speech 

y a legislator in 1987 which blamed the order of argument 

or the lengths of prison terms and the percentage of 

urderers prosecuted. 

Other questionable claims are sometimes made by 

rosecutors in their own testimony. Reports in 1997 stated 

hat an elected county attorney told the committee that he 

ad unsuccessfully sought rebuttal argument under the 1987 

le "dozens and dozens" of times. This is quite a 

estionable claim for an elected prosecutor, particularly 

ince the re:buttal study ordered by the Legislature in 1997 

ported that all the state's prosecutors in 1998 requested 

buttal only 23 times out of 1074 trials. A Ramsey County 

udy at the same time reported five rebuttal requests in 

The Court must reject this type of political 

croachment upon its co-equal status under the Minnesota 

nstitution. It should judicially defend itself, In re 

, 197 Minn. 35, 44, 266 N.W. 88, 92 (1936) by 

mation appears in: the January 21, 1999 rebuttal 
study by Sue Dosal, State Court Administrator; in Minneapolis 
Star Tribune, Feb. 20, 1999 at Bl ("Criminal Prosecutors Want 
Last Word"') , ; and in St. Paul Pioneer Press, March 15, 1999 at 
8A ("Rights of Accused Merit Protection"). 
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ieclaring, once and for all, this it alone possesses 

authority to make rules of court procedure. 

4. Retention Of Minn. R. Crim. P. 26.03, Subd. 
11 (1987) IS The Better Rule Of Law--There 
Is No Compellins Reason To Change It. 

Unfortunately, this year's political attack by the 

rosecutors against this Court and Minnesota's lower 

udiciary has splintered this Court's Advisory Committee. 

'he Advisory Committee is composed of a broad membership 

rith wide experience in every facet of the criminal courts. 

is such, it is best able to harmonize competing interests 

rhen it proposes rules of procedure. The rules have always 

.eflected this balancing of interests to seek fairness and 

ustice. A change in a single rule to serve one set of 

.nterests disrupts the whole. 

This year, the Advisory Committee was forced to meet 

nd to again discuss this issue because of the prosecutors' 

.ery-politicsal approach to, and success in, the Legislature. 

t is unlikely that the Advisory Committee's proposal would 

ven have belen made this year were it not for events beyond 

ts control. For instance, the rebuttal study ordered by 

he 1997 Legislature was not even released until January 21, 

999, two da:ys after ch. 72 (S.F. 198) had been introduced. 

ince the opportunity for prosecutor rebuttal was the issue 

fhen the Legislature in 1997 amended Minn. Stat. 5 631.07, 

ne would think that the rebuttal study would at least have 
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teen considered and discussed before yet another legislative 

ntervention, or referral to the Advisory Committee, was 

ipe.. 

For these reasons, and the reasons which follow, we 

elieve that the Advisory Committee's proposal should be 

ejected and Rule 26.03, subd. 11, as last amended in 1987, 

hould stand. We also believe that this Court should hold, 

nce and for all, that it alone possesses inherent authority 

ver court rules and procedures so that the time and 

esources of the judiciary, the legislative branch and the 

ar will not continue to be required on this issue every 

ear or two.l* 

First, although both sides recognize the possibility of 

tactical advantage to arguing last, it is also true that 

he order of final argument has no impact on the vast 

ajority of prosecutions. As a practical matter, only a 

ery small plercentage of felony prosecutions go to trial, 

nd only a few of them are actually close as to guilt or 

on-guilt.lg There is simply no reason to change the rule 

or thousand,s of cases in order to affect the very few close 

ases. In those very few close cases which go to trial, it 

' Minneapolis Star Tribune, February 20, 1999 at Bl ("Criminal 
Prosecutors Want Last Word"). One member of the Senate showed 
her frustration with the repeated consideration of this issue 
by urging her colleagues to once and for all put the issue to 
rest. Senate Crime Prevention Committee, Hearings on S.F. 198, 
Feb. 24, 11399. 

' Minneapolis Star Tribune, April 14, 1997 at A10 ("Closing 
Arguments") 
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s consistent with the policies promoted by the presumption 

f innocence and the proof-beyond rules to give the 

efendant the right to argue last. 

To the extent that prosecutors claim that they should 

rgue last because they have a difficult burden of proof, 

hey may be incorrect. Social scientists tell us that 

regardless of instructions from the bench, assume 

egularity in criminal charging. National Jury Project, 1 

stematic Technioues, § 2.04 at 2-10 to 2-21 (2d 

d. 1997-981." Some jurors hold opinions flatly 

nconsistent with instructions from the trial judge. See 

"Criminal Cases--Poll Elicits Fear Of 

ogue Jury," National Law Journal, Nov. 2, 1998 at A-25. 

ince jurors assume charging regularity, they expect the 

efense to prove false accusation. Thus, one could argue 

hat it is the defense which actually has the burden, albeit 

ne inconsistent with the law, and should argue last for 

hat reason. 

Second, prosecutors say that they must argue last 

ecause they have no way of knowing what defenses will be 

aised and by what method.'l But this ignores the 

In this section of Jurvwork, the authors report that 43% of 
eligible jurors interviewed in St. Louis County in 1979 
said that a person brought to trial by the government was 
probably guilty of some crime. 

Minneapolis Star Tribune, March 3, 1999 at Al7 ("Let Minnesota 
Prosecutors Get the Last Word in Criminal Trials"). 
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,equirements of Minn. R. Crim. P. 9.02. Since 1975, the 

.efense has been required to notify the prosecutor of 

.efenses, defense witnesses, and statements of defense 

,itnesses. The only defense which need not be disclosed is 

he "not guilty" defense. In 1983, the Court amended Rule 

. 02 to require the defense to give the prosecution 

tatements taken from prosecution witnesses. If the defense 

ails to comply, the trial judge may preclude evidence or a 

ine of questioning, or impose other sanctions, and this 

ourt has disciplinary authority. 

This "unknown defense" argument is truly a red herring. 

rosecutors should never be surprised by a defense theory. 

ven if the defense calls no witnesses, the defense theory 

ill be ascertainable from the defense voir dire, opening 

nd cross-examination. 

If some truly unforeseen development occurs at trial 

hich supports a defense, the trial judge has the authority 

o grant a brief continuance, to allow rebuttal argument, or 

ven to mis-try the case. 

Because prosecutors should never be surprised at trial, 

hey do not :need to argue last for this reason. There is a 

ifference between failing to anticipate a defense, and 

eing unable to respond to it. In the case of a defense 

hich is truly surprising and which first surfaces during 

he defense closing, the Advisory Committee is quite able to 

ontemplatively propose a rule covering that situation. 
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Third, prosecutors cannot creditably claim that their 

zonviction rates suffer because they are not permitted to 

argue last. They have never introduced one word of evidence 

:o support this claim, not when they raised it in 1987, 

'irsig & Tietjen, supra at 206 & n.242, not in 1997, not in 

.999, never. If this type of evidence existed, one would 

.hink that the prosecutors would offer it." In fact, crime 

'ates have dramatically fallen in this decade, as many 

mecent news items demonstrate.23 But, even if crime rates 

rere rising, that would not justify a change in the argument 

rder, since the vast majority of convictions are obtained 

jy pleas. 

Fourth, prosecutors argue that Minnesota is the only 

&ate in which prosecutors do not argue last. But the truth 

lees not lie in black and white. Some states have only two 

.rguments, defense and prosecution; some states have 

discretionary rebuttal and surrebuttal. In some states, 

'ebuttal dep'ends upon whether the defense argues. Other 

tates commit the issue to uncertain case law. 

But eve:n if the lt49-11t claim is mostly true, nothing 

ays that Minnesota should change its rules to conform to 

St. Paul Pioneer Press, February 28, 1987 at 10A. 

St. Paul Pioneer Press, March 15, 1999 at 8A ("Rights of the 
Accused Merit Protection"). The claim of an influential 
of the Senate at a committee hearing that crime rates have 
risen dramatically was not supported, and could not be in 
1999. Senate Crime Prevention Committee, Hearings on S.F. 
198, Feb. :LO, 1999. 
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everyone else. No state dispenses perfect justice--the 

Jnited States Supreme Court receives appeals each year from 

every state. Justice Brandeis once referred to the state 

:ourts as laboratories for experimentation, and laboratories 

lo not all do the same thing. New State Ice Co. v. Liebman, 

!85 1J.S. 262, 311 (1932) (Brandeis, J., dissenting); see also 

liranda v. Arizona, 384 U.S. 436, 490 (1966). 

Many states have preliminary hearings, which Minnesota 

Las not had since 1975. Some states permit depositions of 

jolice officers and other trial witnesses, which are almost 

Lever permitted in Minnesota. Some states do not provide 

.he defense with police investigation and other 

nvestigative reports, but Minnesota has always had liberal 

liscovery, e'ven before Rule 9.01 was adopted in 1975. 

[innesota defendants must disclose their witnesses, while 

hose in other states do not. In Europe, according to the 

lefense the last word is in many places regarded as an 

ssential safeguard. Pirsig & Tietjen, supra at 199 n.217. 

Fifth, prosecutors claim that they must commit argument 

isconduct because they can't anticipate what the defense 

ill say. T:his is a simply outrageous claim. Any 

lrosecutor w:ho admits to deliberately committing argument 

isconduct should be disciplined by this Court. To expect 

his Court to reward them for admitted argument misconduct 

s indeed difficult to understand. 

It is demonstrably false that prosecutors commit 

rgument misconduct because they must anticipate defense 
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trguments. As a quick review of this Court's argument- 

misconduct decisions shows, prosecutors commit misconduct 

lecause they want to win more cases, and they know that 

misconduct will rarely lead to reversal or professional 

iiscipline. This Court had to warn the St. Louis County 

ittorney repeatedly about misconduct, State v. Merrill, 428 

I.W.2d 361 (Minn. 19881, before it reversed a conviction in 

itate v. -0 Lefthand, 488 N.W.2d 799 (Minn. 1992). 

But it was not until this decade that this Court and 

:he Court of Appeals were forced to reverse convictions on 

lppeal for argument and trial misconduct. And all these 

nstances occurred under the 1987 rule. State v. Porter, 526 

r.W.;!d 359 (.Minn. 1995); State v. Williams, 525 N.W.2d 538 

Minn. 1994); State v. Harris, 521 N.W.2d 348 (Minn. 1994); 

Itate v. Shannon -- -I 514 N.W.2d 790 (Minn. 1994); State v. Van 

faqner, 504 :N.W.2d 746 (Minn. 1993); State v. Salitros, 499 

i.W.2d 815 (Minn. 1993); State v. Kaiser, 486 N.W.2d 384 

Minn. 1992); State v. Peterson, 530 N.W.2d 843 (Minn. Ct. 

LPP. 1995); State v. Richardson, 514 N.W.2d 573 (Minn. Ct. 

LPP. 1994). 

In a number of other cases, the Courts have held that 

he prosecutor's argument was improper, but was not 

,eversible. State v. Busss, 581 N.W.2d 329 (Minn. 

998)(prosecutor referred to L.P.R.B.); State v. Thompson, 

78 N.W.2d 7.34 (Minn. 1998); State v. Ives, 568 N.W.2d 710 

Minn. 1997); State v. Ashbv, 567 N.W.2d 21 (Minn. 1997); 

tate v. Grie-, 565 N.W.2d 419 (Minn. 1997) (prosecutor had 

34 

i 



. 

already had a conviction reversed for misconduct); State v. 

Zoleman, 560 N.W.2d 717 (Minn. Ct. App. 1997). 

Prosecutor misconduct is troubling because, even if 

:rial judges sustain objections, jurors have trouble 

.gnoring the misconduct. Jurors' inability to purge 

jrejudicial material is, after all, the reason for trial 

)rocedures mandated by cases like Grav v. Maryland, 523 U.S. 

.85 (1998). 

Sixth, prosecutors ask that they be given an 

Inqualified first and last argument because the 1987 limited 

'ebuttal argument promulgated by this Court after the 

,egislature amended Minn. Stat. § 631.07 (1986) has not 

rorked. However, there is no proof of this. House File 

,109 in 1997 resulted in a study of rebuttal arguments. 

,aws, 1997, ch. 239, art. 3, § 23. At that time, 

,rosecutors argued that they had requested rebuttal dozens 

If times since 1987 without success. What prosecutors on 

.his point are saying is that they really don't trust judges 

o properly apply the rebuttal rule, i.e., another attack on 

he judiciary.24 

However, the rebuttal study, which was released on 

'anuary 21, 1999 (two days after Ch. 72 was introduced in 

he Senate), showed that, in 1998, prosecutors throughout 

' St. Paul Pioneer Press, March 15, 1999 at 8A ("Prosecutors 
Deserve Right To Respond"); Minneapolis Star Tribune, March 
3, 1999 at Al7 ("Let Minnesota Prosecutors Get the Last Word 
in CriminaIL Trials"). 
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:he state asked for rebuttal less than two dozen times out 

)f more than one thousand trials, and it was granted ten 

:rmes out of the 23. A similar study in Ramsey County 

yeported five requests in more than 200 trials.25 This does 

lot amount to proof that the 1987 procedure has not 

tffectively addressed the problems claimed by the 

)rosecutors; it shows they don't use what they sought and 

lere granted. 

Last, some prosecutors claim that this is crime- 

rictims' reform, and they must argue last in order to 

-espond to defense lawyers' unwarranted attacks upon crime 

rictims during their closings. The llcrime-victimsll argument 

ras used in 1987, too. Pirsig & Tietjen, supra at 205-209 & 

n.239, 242, 249-52. To some extent, this claim is based 

lpon rather questionable anecdotal claims. We have already 

liscussed this type of misleading evidence offered to the 

,999 Legislature concerning the Two Harbors murder victim.26 

To an e.xtent, however, there is nothing improper about 

challenging a prosecution trial witness, particularly in a 

lase involvi:ng credibility, eyewitness identification or 

Nonsent. Th#atls what trials are for. Who is credible? Did 

crime occur? That's what juries decide,, and that's how 

awyers try to convince juries. An irrelevant attack upon a 

urder victim would surely be interrupted by a trial court. 

' St. Paul Pioneer Press, March 15, 1999 at 8A ("Rights of 
Accused Merit Protection"). 

' Supra at 26 & n.16. 
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n any event, challenges to prosecution testimony should 

Lways be anticipated by prosecutors and are no reason to 

nange the closing-argument rule. Protection of crime 

ictims is not the issue. 

In a related vein, prosecutors sometimes claim that 

srtain defendants were acquitted only because the defense 

3wyer argued last. In 1997, for instance, prosecutors 

caught crime victims to the Legislature to testify that 

leir assailants were acquitted solely because the defense 

%d the last argument.27 

This is worse than speculative nonsense, and no proof 

is ever been offered on this point. Any participant in the 

riminal courts knows that there are any number of reasons, 

:gitimate and illegitimate, why juries acquit or partially 

:quit. Defense lawyers are not entitled to argue 

rllification or to get a nullification instruction. State 

arkins, 353 N.W.2d 557, 561-62 (Minn. 1984). Any 

:tempt to change argument procedure because of the 

xssibility that a jury might acquit would also justify a 

lolesale change in all the rules of procedure for the same 

mason. The argument thus proves too much. 

The arguments which were made this past Spring before 

le Legislature, particularly those which were also made in 

Minneapolis Star Tribune, April 30, 1997 at B3 ("Senate Gives 
Prosecutors Last Word"). 
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987 when the prosecution lobby succeeded in its effort to 

.mend Minn. Stat. 5 631.07 and Rule 26.03, subd. 11, make 

wo things apparent. 

First, it is likely that, despite the quite obvious 

onstitutional problems which are posed by their efforts, 

rosecutors will continue to seek from the Legislature what 

hey can't, or think they can't, obtain from this Court and 

ts Advisory Committee.28 

Second, and of far greater concern, however, is the 

slippery slope" this Court would begin descending if it 

110~s the prosecutors to prevail this year by amending Rule 

6.03, subd. 11 (1987) to conform to Laws, 1999, ch. 72. A 

ozen years ago, the Legislature amended Minn. Stat. 

631.07 (1986) and, even though no similar proposal had 

een made to its Advisory Committee, this Court amended its 

ule to conf'orm. But that didn't satisfy the prosecutors. 

hey came back to the Legislature in 1997 seeking more 

elief, and then came back again in 1999, before the 

ebuttal study ordered by the Legislature in 1997 was even 

eleased. W:hen will this end? 

In 1997, the Legislature purported to amend portions of 

ules 27.03 (and 28. In that same year, in addition to its 

Minneapolis Star Tribune, February 20, 1999 at Bl ("Criminal 
Prosecutors Want Last WordI'). In this same respect, Pirsig & 
Tietjen, supra at 202 n.232 quoted the June 25, 1987 hearing 
before this Court in which Stephen Cooper, then of the 
Neighborhood Justice Center, analogized this situation to 
a child playing one parent against the other in order to 
obtain permission to do something. See also, id. at 207 n.245 
and 215 (June 25, 1987 comments of then-Justice Yetka). 
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toi Minn. Stat. § 631.07, the Legislature also 

assed a corresponding purported amendment to Rule 26.03, 

See 41 Minn. Stat. Ann. 247 (Supp. 1999). One of 

the authors of this memorandum is aware of an elected county 

attorney unhappy with Rule 9 who plans to seek legislative 

amendment to that rule in the next session. 

If the Court, as a co-equal branch of our tripartite 

government, does not exercise its inherent Constitutional 

authority over court rules and procedures, it will only 

invite further bypasses of its Advisory Committee and 

further legislative intrusion. 
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5. Conclusion 

For the reasons outlined in this memorandum, the 

innesota State Public Defender system, the Minnesota Public 

efenders Association, the Minnesota Society for Criminal 

ustice, and the Minnesota Association of Criminal Defense 

awyers respectfully urge the Minnesota Supreme Court to 

etain Minn. R. Crim. P. 26.03, subd. 11 (1987) and to rule 

nce and for all that it alone possesses inherent authority 

nder the Minnesota Constitution over court procedures and 

ules. 

Respectfully submitted, 

ic. 106756 
N State Public Defender 
829 University Ave. S.E. 
inneapolis, MN 55414 
el.: (612) 627-6980 
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Pursuant to the order of September 27, 1999, I request leave 
ke an oral presentation at the hearing on November 17, 1999. 
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STATE OF MINNESOTA 

IN SUPREME COURT 

Cl - 84 - 2137 

IN RE PROPOSED AMENDMENTS 
;rO THE RULES OF CRIMINAL PROCEDURE. 

STATEMENT OF JACK NORDBY 

Prefatory Parable 

A child once broke a window with his slingshot. This amused 
so he did it again, and again. 

ing more, 
His parents remonstrated, but 

so he did it again, and then again, and again. 
ings were issued, ultimata, and mild punishments, all to no 
1. Neighbors and others, whose windows and pets and children 
Deen targets 
nke action. 

of the child's marksmanship, implored his parents 
But they, 

(and girls), 
reasoning that boys (and girls) will be 

nitions, 
were loath to do more than repeat their 

tihere. 
and administer the occasional slap on the wrist or 
One day, 

?dations, 
after an especially appalling series of 

the child asked to speak to his parents. 
ned he had finally seen the light. 

They 

gshot," he said. 
"1 want a bigger 

Preface 

The proposed rule change implicates concerns much broader and 

important than whether the prosecution is permitted the latter 

L argument, or the defense is, as it traditionally has been in 

3sota. 

There are, on the one hand, several compelling reasons why the 

znt and long-standing practice should not be changed, 

icularly in the posture in which the question now arises. 

2 is, on the other hand, m good reason for change. 
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I propose here to discuss three general areas of concern which 

tate decisively against alteration of this rule. In ascending 

r of importance they are: 

First, the present rule was propounded by an Advisory 

ittee of very distinguished lawyers and judges, nearly all of 

were prosecutors or former prosecutors. No reason even 

stly persuasive has been put forward to discard their careful 

Second, abuse of final argument bv prosecutors is a perennial, 

lit, on-going problem, and increasing, despite repeated and 

I warnings from this Court. The issue arises with alarming 

lency, has resulted in many reversals of major felony 

ictions, and the cases reveal a damning pattern of willful and 

;ly negligent misconduct by the very group that now seeks to 

3e the rule to its advantage. 

Third, and even more important, to acquiesce in the blatantly 

lstitutional statute recently enacted, (at the behest of 

xutors who deliberately by-passed the proper rule-making 

?dure), would be for this Court to abdicate its crucial 

lnsibility of preserving the Constitutional division of powers, 

vould gravelly undermine its own moral and legal authority as 

zbiter of the professionalism of the bar. 

KANGE OF THE RULE WOULD DISPARAGE THE ORIGINAL COMMITTEE AND 

COURT THAT ADOPTED THE RULES, AND STJBSEQUENT COMMITTEES AND 

CS THAT HAVE; REJECTED CHANGE. 
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The Advisory Committee that formulated the Rules of Criminal 

edure was appointed in 1971, and spent four years drafting 

. The Committee was distinguished, and comprised mostly active 

former ~osecutors: John E. MacGibbon, Sherburne County 

rney; Henry W. McCarr, Assistant Hennepin County Attorney; 

e Bruce Stone, Hennepin County District Judge and former 

stant Hennepin County Attorney; Ronald Meshbesher, defense 

er and former Assistant Hennepin County Attorney; Henry 

ema, private lawyer and former State Solicitor General and 

stant County Attorney; Judge Charles Johnson, former County 

mey; Judge Donald Odden, former Assistant St.Louis County 

mey; C.Pau:l Jones, Public Defender and former Chief Assistant 

?pin County Attorney. The other members were Judge Charles 

nan, Judge {Chester Rosengren, Frank Claybourne, and Professor 

d Graven, w:ho may or may not have had prosecution experience. 

The Coordinator was Supreme Court Justice George M. Scott, who 

oeen for many years the Hennepin County Attorney. Professor 

3rd Pirsig, distinguished teacher and former member of the 

5me Court, was Consultant. The Reporter was a former federal 

3cutor. 

This committee was, then, populated almost entirely by lawyers 

judges who were or had been prosecutors and can in no sense 

zver be described as hostile to the prosecution, or pro- 

lse, or pro-crime. The committee expended four years of 

lsive effort, so the rule was not casually propounded. 
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The members of the Supreme Court who approved and adopted the 

5 were similarly distinguished and respected: Chief Justice 

rt Sheran, and Justices James Otis, Walter Rogosheske, C. 

Id Peterson, Fallon Kelly, John Todd, Harry MacLaughlin, 

once Yetka, and Justice Scott. 

To change the rule now, in the absence of a showing of changed 

lmstances requiring or justifying the alteration, would 

zapably be an affront to these dedicated people -- a clear 

rmination that they were wrong. 

Change of this rule has been suggested regularly over the 

3 by prosecutors. Each time the Advisory Committee (and 

2fore this Court) has rejected the proposal. To the many 

3rs of these bodies, too, a change at this time, not founded 

any significant change in circumstances or persuasive new 

?nce, would display disrespect. 

It is probably true, of course, that mere respect for 

ition or the status quo is rarely a compelling justification, 

is change merely for the sake of change). But the case for 

3ion surely requires at least: 

A) Some specific showing that the existing practice is 

ztive; 

B) Some specific showing that the change is likely to improve 

administration of justice; that it would do more good than 

C) Some specific showing that circumstances have changed since 

establishment of the rule, in a way favoring revision ; 
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4) Some specific showing that the proponents of change, in 

instance the prosecutors of Minnesota, deserve to be 

sctfully heard -- that they have clean hands and clear 

ciences on the issue. 

As we shall see, none of these showings can be made. The 

rd and experience vividly demonstrate in every respect quite 

opposite. 

In the quarter century of its existence the Advisory Committee 

always been independent and collegial, or appeared to be. It 

been highly respected as fair and balanced, in the bar and 

g judges, because of this. This is of considerable importance. 

however, for the first time in its history (so far as I can 

11 or determine) its recommendation is not unanimous; there is 

? dissention on the Committee itself. Its claim upon general 

zt in the blench and bar has accordingly been diminished. This 

rofoundly unfortunate. A committee once believed objective, 

smplative, and as a group disinterested, now appears to be 

3ntious, fragmented, political, and subject to manipulation by 

.egislature and the Court. 

This attempted exercise of brute power by prosecutors applying 

.e legislature, in clear violation of the separation of powers, 

:der to bring pressure to bear on this Court, has also caused 

!me bitterness in the bar, especially among defense lawyers. 

tidespread perception -- correct or not -- is that the court 

Irejudged the question and determined in advance to do what the 

!cutors desire in order to avoid conflict with the legislature. 
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Thus has a relatively narrow and technical question -- the 

r of final argument -- by virtue of the way it has been handled 

:he prosecutors, the legislature and this Court, become a 

sive and embittering controversy threatening seriously to 

rmine this Court's image and authority. 

CHANGE OF THE RULE WOULD REWARD THE PERENNIAL, INTENTIONAL AND 

NSIVE ABUSE OF ARGUMENT BY PROSECUTORS, IN DEFIANCE OF THE 

T'S REPEATE:D WARNINGS. 

It is a ,telling irony, and one that must no longer go 

ticed, that for many years improper arguments by prosecutors 

been a distressingly frequent source of error asserted and 

3 on appeal, despite repeated and firm warnings from the 

zwing courts. It is indeed possible that no other issue has 

more frequently raised and no action more often condemned in 

inal cases. Perhaps no single issue (and certainly none which 

1 be so easily avoided by a little study and self-restraint) 

resulted in more reversals of convictions in major felony 

s. 

Yet prosecutors, having consistently abused the practice, 

ated the governing rules, and effectively ignored their bedrock 

onsibility as ministers of justice, and having done so 

rantly in the face of repeated admonitions, now ask to be 

rded by a shift of procedure giving them a new advantage. 

In a moment I shall review representative cases, in the most 

inent period, the last decade, the years immediately preceding 
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thik request for amendment. But it is important to understand that 

this pattern of serious impropriety is not so recent a phenomenon, 

as .I shall also show. The cases which I examine in some detail are 

chosen because they follow the first of several strong recent 

pronouncements by the Court designed (altogether ineffectively as 

the record reveals) to deter precisely such misconduct. 
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Final argument is not (or should not be) an improvised or 

aneous or careless practice. It comes at the very end of a 

I with ample time to prepare. Guidelines to proper argument 

elatively simple, and they are well-known, or should be. That 

say, there is no excuse in most cases, and certainly none in 

.ost egregious ones, for the transgressions; they are either 

ditated or grossly negligent. 

Because of the staggeringly large number of cases in which 

tutorial misconduct in final argument has been alleged (about 

undred and thirty-five, by my rough count), I have not had 

before this submission to read and analyze them all. I am in 

jrocess of doing so, however, because it seems to me that 

cation of the results might have an educative and minatory 

t in this very important area. After all, the fairness of the 

ss in which persons are condemned and often sent to prison -- 

is, the very integrity of the criminal justice system -- is at 

. This phenomenon represents a mostly submerged scandal of 

le proportions -- submerged because the distressingly large 

r of cases, together with the arbitrary and disconnected 

r in which the question arises in individual decisions, 
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discourages a plenary analysis. It is surely time the epidemic of 

ma_feasance be exposed to the harsh light of day. 

So far as my examination has gone, (coupled with twenty-seven 

ye-rs of experience as a criminal trial and appellate lawyer, and 

five as a judge), the data clearly support the following 

1) No other issue involving the conduct of counsel arises so 

jeo:pardizes so many convictions, undermines fairness so 

often, or consumes so many hours of the reviewing courts's time. 

2) The violations are very often obvious; they very often 

repeat the specific errors that have been explicitly condemned by 

this Court. 

3) It follows from this that prosecutors as a group are 

either: 

tht 

ant 

A) Ignorant of the pronouncements of this 

Court,and the ABA Standards, as well as the 

Rules of Professional Conduct, and thus 

grossly negligent; or 

B) Disdainful of them, and thus wilfully 

unprofessional. Given the sheer numbers of 

these cases, where the misconduct is apparent 

or previously forbidden or both, no other 

alternative suggests itself. 

4) It also follows that this Court, (and to a lesser extent 

ourt of Appseals), has been woefully ineffective in its mission 

duty of preserving, protecting and defending the fair 
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nistration Iof criminal justice. 

5) To reward prosecutors by altering the rule in their favor, 

ight of thi,s damning record, would inevitably: 

A) Encourage continued and indeed more 

frequent and aggravated violations; and 

B) Further undermine the important authority 

of this Court to govern the conduct of 

lawyers. 

6) Since some cases are affirmed because, despite improper 

ecutors's arguments, defense counsel was found to have 

liated in its closing and partially mitigated the prejudice (a 

tionable rationale, and one that encourages misconduct by both 

5) I a revision of the order of argument will eliminate this 

-guard, leave the prosecutors's unprofessional words the last 

*each the jurors's ears, and thus result in more frequent 

Idice, reversals, and the attendant expense, delay, and anguish 

rictims, witnesses, and defendants. (This would not be avoided 

provision for defense rebuttal after impropriety; 

n their rig:ht to do this now has been dismally 

les, it encourages rather than dissuades miscondu 

7) 

ise 

:t . 

Ins 

prosecutors 

ineffective. 

ct.) 

Other violations (many of them, to the shame of the 

bar) arle not reviewed because defense counsel failed to 

This is an insidious rationale and evasion for several 

A) The misconduct is often obvious and in need of no 

notice from defense counsel; 
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B) 0b:jecting to an improper argument tends often to 

underscore the impropriety and make it even more 

forceful; 

C) Most important, the logic of this rationalization 

is: the prosecutor's violation of the defendant's rights 

is off-set by the incompetence of the defendant's lawyer; 

an injury to due process is healed by an injury to the 

right to effective counsel. 

D) To mitigate a prosecutor's willful misconduct by 

a defense Ilawyer's failure to object has all the appeal 

of the argument that a rapist should be excused by his 

victim's failure to protest. 

8) Sometimes convictions are affirmed because objections were 

ained or curative instructions given. This, however, merely 

ers a fictioln and encourages misconduct, for lawyers know that 

rs cannot and do not ignore what is stricken, even when ordered 

3 so; if anything such an instruction heightens the prejudice. 

retend otherwise, but as Justice Robert Jackson (the Nurenberg 

ecutor incidentally) said in Krulewitch v. United States, it is 

.aive assumption that prejudicial effects can be overcome by 

ructions to the jury," a proposition that "all practicing 

ers know to be unmitigated fiction." 

As Judge Jclhn R. Brown of the federal Fifth Circuit Court of 

als, a vivid jurist, put it in United States v. Stewart, 576 

50,56 (5th Cir. 1978), a case where the prosecutor had 

rjected improper material into a trial, "the Court's hopelessly 

11 



tardy attempt to unring the bell, to put the cat back in the bag, 

to deodorize the jury box of the skunk's presence, and to unsing 

the song," probably increased the prejudice. 

This conve:nient fiction is about as efficacious, as another 

dis'zinguished judge has said, as it is to tell a small child to sit 

in 'zhe corner and not think about a white elephant. It does not 

wore. 

9) The record indicates that trial judges have, in any case, 

bee1 singularly inattentive to improper prosecutorial arguments, 

faiLin regularly to intervene sua soonte, despite this Court's 

1l.l encc 
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.ragement to do so. 

10) The harmless error doctrine is invoked to justify many 

affirmances. But this, too, is often mere fiction, and 

.rages further misconduct, especially where the prosecutor 

ves his case is strong. Reviewing courts decide the evidence 

rang , often l'overwhelming,ll but they do not see or hear the 

sses, nor (I believe) do they often even read the full trial 

cripts. T:hey conclude the evidence is strong because the 

tutors tell them so. Appellate judges thus place themselves 

le shoes, indeed in the minds, of jurors and, armed with 

ries of selected evidence by advocates, weigh evidence, 

bility, and the effect of improper remarks. This is an 

ct and subversive science. The indiscriminate invocation of 

armless error rule (in this context; other applications of it 

Df course, perfectly legitimate) merely emboldens unscrupulous 

tutors. 
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Moreover, this court sometimes says (inconsistently) the 

;ecutor's misconduct is more blameworthy where the evidence is 

r strong, because it is unnecessary. This, of course, suggests 

: unethical argument is more excusable (perhaps t'necessary'V) 

1 the evidence is weak (and the defendant more likely innocent). 

(There is a saying among prosecutors -- amusing when said in 

. . -I when no,t, not -- that any idiot can convict a guilty 

:ndant; it is convicting the innocent that poses a challenge.) 

11. The court has also of late taken to minimizing misconduct 

argument with the amazing device of counting the improper 

trences, thlen comparing these to the number of pages of 

lment; as if, say, two acts of misconduct in a one hour argument 

per se less prejudicial than one in a two hour speech. This is 

Ay not true, and the poorest possible approach. In its nature, 

'oper argument injects prejudicial and almost always vivid ideas 

thoughts and images into the minds of jurors, tainting the very 

lsphere of the trial. This approach: 

I) Invites prosecutors to extend arguments to 

build up the ratio of good pages to bad; 

2) Effectively offers prosecutors leave to 

make a quota of misstatements; 

3) Utterly misconceives the psychology of the 

jury trial process, in failing to perceive 

that a single innuendo can poison an otherwise 

entirely unexceptionable trial; 

4) Ignores the relatively obvious truth that 
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no almount of other evidence, argument, or 

cautionary instructions can erase or even 

neutralize an improper remark. 

This is a false and dangerous fiction. 

And: 12) Elecause the present rule quite explicitly allows the 

ecution a remedv for improper defense argument (requested with 

ing rarity by prosecutors, and often granted when it is), the 

osed solution is for a non-existent problem. (It is 

nishing, to me at least, that the minority members of the 

ittee should think no defense rebuttal would be necessary 

use instructions or other judicial measures will neutralize 

oprieties. These folks apparently have not tried criminal 

s, or read this Court's decisions). 

Perhaps the most remarkable aspect of this sorry spectacle is 

cavalier and even contemptuous way in which lawyers have 

ated this Court's repeated, consistent, emphatic (and impotent) 

ctives. Let us consider the documented experience of only the 

decade or so, understanding that we begin in 1988, at a time 

the question had already arisen about one hundred and sixty 

t times, in renorted decisions. (And, of course, appellate 

sions do not reflect instances where improper arguments were 

but not raised on appeal.) 

My semi-diligent review of the cases in which prosecution 

Induct in :final argument was raised on appeal reveals the 

owing astounding figures: 

From 1893 to 1988 (105 years) there were 168 cases. 

14 



Of these, 101 arose in the 12 years between 1976 and 1988, the 

urt issued the first of several recent admonitions. 

From 1988 to the present there were at least 67, (only 

decisions being included up to 1996 and not all 

opinions thereafter). 

In other words, in the ten years since the warning in State v 

there have been just as many such cases as there were in 

from 1893 to 1975. 

In the 22 Iyears from 1976 to present there have been 168 cases 

times as many as in the entire previous 82 years. I 

equest provide a comolete annotated list of these to 

soon as I have completed it. 

I suggest ,that no one, including any member of this Court, can 

eciate the enormity of this problem, its persistence 

and fairly decide the question, without 

all of them, preferably in chronological 

This is a large task, but the issue is important enough to 

on that anything less would be an abdication 

For presen,t purposes, let us concentrate only on the last ten 

This is an appropriate sampling because: 1) it 

t and current situation; 2) it immediately 

in which such misconduct was so rampant that 

court was moved to issue a very strong warning to erring 

and 3) it reveals that those prosecutors disdainfully 

ignored this and several later warnings . It fairly illustrates, in 

15 
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r words, the depth and breadth of the crisis. 

The period under review began inauspiciously with State v. 

?r, 417 N.W.2d 643 (Minn.1988) (Ramsey County), when the Court 

ffect encouraged misconduct by overturning a Court of Appeals 

rsal, where a prosecutor had improperly commented on the 

Ire of the defense to call witnesses, because the evidence was 

rwhelming." 

But then in State v. Merrill, 428 N.W.2d 361, 372 (Minn. 1988) 

:ourt said this about a prosecutor's final argument, which it 

iust described in some detail: 

(The 

We agree that the comments of the prosecutor 
referred to above were 
inexplicable, 

unfortunate, 
and, even worse, totally 

unnecessary. The prosecution had overwhelming 
evidence of defendant's guilt. It did not 
have to stoop to such tactics 
conviction. 

to get a 
We feel compelled to say that 

this court has seen with increasing frequency 
tactics being used such as those exhibited in 
this case.... We have on occasion warned the 
prosecution 'in our opinions that it has used 
improper tactics. However, these warnings 
anoear to have been to no avail. For example, 
at oral argument in this case, the prosecutor 
made a cynical statement to this court that, 
while it considered the tactics used here to 
be applropriate, even if the tactics had been 
inappropriate, the court should find the 
remarks non-prejudicial. We reiterate that we 
find the statements above cited deplorable.... 
[T]he use of those statements [was] even more 
regrettable-- because they were unnecessary. 

We thus specifically warn St. Louis County 
and orosecutors senerallv for the last time 
that wfe will no longer tolerate the tactics 
used by the prosecution in closing arguments 
in this case. The prosecution can expect a 
revers(a1 if such tactics are 
(Emphasis added). 

used again. 

reference to the "increasing frequency" of such 
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:onduct perhaps alludes to the startling fact that in the four 

:s 1984-198'7 the issue arose a bewildering fifty-seven times, 

&y-one times in 1985 alone). 

Strong words. That was 1988. Since then what do we find? 

this taken to heart by prosecutors generally? Did they show 

r respect for this court? If not, did this court make good on 

promise? 

Looking now onlv at the few years since Merrill, let us see 

effective the Court has been as an enforcer of these important 

ciples; let us ask how much moral force, so to speak, these 

nitions have had upon the very group who now petition to change 

their benefit a rule that has been in place since the Criminal 

s were adopted, and indeed for very long before that. Quite 

t from all other questions, that is, have Minnesota prosecutors 

vidually and collectively demonstrated sufficient good faith in 

ecting this Court's words so that their prayer here should be 

rentially received? Do they have clean hands, that is? 

In 1989 there were apparently only three reported cases, (I 

not had time to locate unpublished Court of Appeals decisions 

sre 1995, and thereafter only partially), which seems to be an 

ovement; anld I find only two in 1990, which appears to confirm 

.east a sho:rt-term attention span. That year, however, the 

t found it :necessary to revoice its frustration. 

In State v. Scruggs, 421 N.W.2d 707 (Minn.l988)(Hennepin 

WI I an argument was found "troubling", and "improper", -- but 

less. 

17 
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In State v. Tennin, 437 N.W.2d 82,89 (Minn.App.l989), the 

Court of Appeals affirmed despite misconduct, but said "we share 

the concern recently expressed by the Supreme Court in State v. 

Merrill . . . . regarding prosecutorial misconduct and recognize that 

a pattern of improper prosecutorial remarks may earmark future 

convictions for reversal." 

In State v. Wilbur, 445 N.W.2d 582 (Minn.App.1989) (Hennepin 

County) , the Clourt found a prosecutor's argument "improper", 

"impermissiblel~, and "objectionablen, but affirmed. 

cou: 

qui 

arg 

State v. Glaze, 452 N.W.2d 655, 662 (Minn.l990)(Hennepin 

:y) was a first degree murder prosecution, nearly (but not 

Z) reversed because of a blatantly improper prosecution 

nent. This Court said: 

I1 In recent years, have become 
increasingly concerned ab%t prosecutorial 
misconduct in criminal trials." State v. 
Johnson, 441 N.W.2d 460, 462 (Minn.1989) 
(prosecutor's remarks to grand jury found 

prejudicial); see also State v. Merrill, 428 
N.W.2d 361, 372-73 (Minn. 1988) (prosecutor's 
closing argument deemed lldeplorable") . We 
consider some of the prosecutor's remarks to 
constitute unnrofessional conduct unbecomins a 
prosecutor. Defense counsel did not object at 
trial to the remarks nor did he bring a 
mistrial motion on this basis or ask for 
curative instructions. Prosecutors are 
officers of the court, however, and we will 
not h[esitate in a suitable case to srant 
relief: in the form of a new trial. We also 
note that trial courts have a 
intervene and caution the prosecutor, 

duty to 
even in 

the absence of objection, in appropriate 
circumstances. (Emphasis added.) 

In State v. DeWald, 463 N.W.2d 741, 745 (Minn.lggO)(Hennepin 

:y) I the court also held an argument improper (but l~harmlesst~) 

18 
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said: 

Although we find no prejudice to the 
defendant in this instance, prosecutors would 

well be advised to heed our admonitions 
concerning this type of argument. 
added.) 

(Emphasis 

Nevertheless in 1991 five reported cases emerged, in 1992 

rr and in 1993 five again. This inspired another diatribe from 

court, which incidentally referred to the very long-standing 

ure of the problem. 

State v. Everett, 472 N.W.2d 864 (Minn.lggl)(Hennepin County), 

d an argument l'unartful,tV but not reversible. State v. Coley, 

N.W.2d 552 (Minn. App.1991) found an argument improper, but 

nless, as did State v. Bright, 471 N.W.2d 708 

nn.App.1991) (Hennepin County). 

In State v. Gerald, 486 N.W.2d 799 (Minn.App.1992) (Hennepin 

nty) I a pros'ecutor's argument, which "we in no way condone," was 

Id "clearly . . . inappropriate and improper," but not llunusually 

ious misconduct.ll (This probably unintentionally ironic 

Lifier reflects the peculiar phenomenon that misconduct has 

Drne so frequent this court has seen fit to define categories of 

iousness and apply different standards of review to them. That 

conduct was not ltunusuallytl serious is damnation by faint 

ise indeed.) 

In State v. Lee, 480 N.W.2d 668 (Minn. App. 1992)(Ramsey 

lty) , the Court of Appeals held a prosecutor's action (not in 

iment) "improper and highly prejudicial," and reversed. But 

; court reversed, 494 N.W.2d 475. The same thing occurred in 
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6 V. Wermerskirchen, 483 N.W.2d 725 (Minn. App. 1992) (Hennepin 

ty) I reversed 497 N.W.2d 235. Thus does this court undermine 

Court of Appeals's occasional efforts to control misconduct. 

In State v. Walsh, 495 N.W.2d 602 (Minn. 19931, the 

tcutor's argument was "unduly inflammatory,ll llimproper,tt l'out- 

ounds" -- but the conviction was affirmed nevertheless. So, 

in State v. Jolley, 508 N.W.2d 770 (Minn. 1993)lHennepin 

ty) , the court was lttroubledtl by a prosecutor's "misstatement 

he law," which the trial judge should have but failed to 

3ct; the conviction was affirmed. In State v. Bates, 507 

2d 847 (Minn.App.l993), a prosecutor's conduct was "not so 

ldicial as to deny . . . a fair trial." 

In State v. Goldenstein, 505 N.W.2d 332, 346 (Minn.App. 

1 (Hennepin County), a first degree criminal sex conviction was 

rsed. The court held the prosecutor commented on inadmissible 

ante, invited prejudicial speculation not supported by 

ante, and otherwise was "in error," and said: 

The supreme court has again recently 
addressed prosecutorial misconduct. The court 
stateld that a prosecutor is governed by a 
uniqu'e set of rules which 

follow directly from the 
prosecutor's inherently unique role 
.in the criminal justice system, 
which mandates that the prosecutor 
not act as a zealous advocate for 
criminal punishment, but as the 
representative of the people in an 
effort to seek justice. 

State v. Salitros, 499 N.W.2d 815 (Minn. 1993) includes a 

:hy review of malfeasance in argument, and makes these points: 

20 



As long ago as 1933 we besan admonishinq 
trial courts and prosecutors not to state that 
constitutional rights such as the presumption 
of innocence are only for the benefit of the 
innocent and not to shield the guilty. State 
V. Bauer, 189 Minn. 280,284 249 N.W.40,42 
(1933). Fortv-three years later, in State v. 
Thomas, 307 Minn. 229,231,239 N.W.2d 455,457 
(1976), we said that prosecutors had failed to 
heed what we said in Bauer . . . . 

In this case the prosecutor resurrected the 
statement condemned in Bauer and Thomas, . . . . . 

and: 

In a number of cases we have cautioned 
prosecutors 
particular 

against generally belittling a 

saying,e.g., 
defense in the abstract, as by 
"That's the sort of defense that 

defendants raise when nothing else will work." 
It is clearly improper for a prosecutor to 
suggest that the arguments of defense counsel 
are part of some sort of syndrome of standard 
arguments that one finds defense counsel 
making in "cases of this sort.tl 

That-, however, is precisely what 
prG;utor did in this case; 

the 

and: 

In !:tate v. Montjoy, 366 N.W.2d 103,108-09 
(Minn.19851, we criticized the argument 

by a prosecutor to the jury td'think about 
l~accountabilityl~..... 

The prosecutor in this case made an argument 
similar to, almost identical to, the argument 
. . . . that was made in Montjoy: 

and: 

Over the years we have reversed a number of 
convictions on the basis of prosecutorial 
misconduct in closing argument even though 
defense counsel did not object to the 
statements. Generally, however, in those 
cases we have been able to say that the 
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misconduct was prejudicial. However, we have 
also made it clear to prosecutors who persist 
in ennploying such tactics that we retain the 
option of reversing prophylactically. 

The very next year, however, the number of cases rose 

.atically to thirteen, the third largest number in history 

in, it bears mentioning, excluding unpublished opinions). Let 

eview that shameful year. 

In State v. Harris, 521 N.W.2d 348 (Minn.1994) (Hennepin 

ty) I the court reversed a murder conviction because of grossly 

oper prosecution questioning and argument and said: 

The orosecutor's persistence in violatinq 
the trial court's rulings had the effect of 
diverting the jury's attention from its 
primary task.... Questions by a prosecutor 
calculated to elicit or insinuate inadmissible 
and highly prejudicial character evidence and 
which are asked in the face of a clear trial 
court prohibition are not tolerable. 

&have made it clear that II[tlhe state will 
not be permitted to deprive a defendant of a 
fair trial bv means if insinuations and 
innuendos which plant in the minds of the jury 
a prejudicial belief in the existence of 
evidence which is otherwise inadmissible.'" 
. . . . Here, the orosecutor's single-minded 
determination to brins in a suiltv verdict 
succeeded, but at the cost of underminins the 
value of the trial as a truth-determinq 
process. 

. . . . 

The role of the prosecutor and trial court 
is not simply to convict the guilty, they are 
also responsible for providing a procedurally 
fair trial. Strong evidence of guilt does not 
-- cannot -- deprive a defendant of the right 
to a fair trial. "The prosecutor has as 
overriding obligation, shared by the court, to 
see the [sic] defendant receives a fair trial, 
however guilty he may be.".... They [sic] did 
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not meet that obligation here. 

In State v. Hawkins, 511 N.W.2d 9 (Minn. 1994) (Ramsey County) 

court found an argument "improperly disparaged the role of 

nse counsel in general and of appellant's counsel in particular 

improperly commented on appellant's failure to testify," then 

rmed. It added: 

In general, this court grants relief for 
plain error only if the error is prejudicial, 
however, "we have made it clear that if 
prosecutors persist in making improper 
statelments *** we will not hesitate, in an 
appro:priate case," to grant a new trial. 
State v. Salitros, 499 N.W.2d 815,816 (Minn. 
1993). While we decline to exercise our 
supervisory power in this case, we once asain 
remind nrosecutors that we may reverse a 
conviction on the grounds of prosecutorial 
misconduct even where the misconduct was 
harmless. (Emphasis added.) 

In State v. McKenzie, 511 N.W.2d 17 (Minn. 1994)(Hennepin 

:y) I another murder case, the Court said "clearly, the 

zcutor's remark was improper," but affirmed the conviction 

rtheless. 

) reversed a murder State v. Post, 512 N.W.2d 99 (Minn. 1994 

iction and said: 

The above-quoted statement bY the 
prosecutor, although not objected to, was 
improper. See State v. Salitros, 499 N.W.2d 
815,819-20 (Minn.19931, where we awarded a new 
trial to a criminal defendant because the 
prosecutor's closing statement included a 
number of improper arguments, one of them 
similar to this argument. On retrial the 
prosecutor is cautioned against repeating such 
an argument. 
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Co nty), 

: 

State v. Shannon, 514 N.W:2d 790 (Minn. 1994)(Hennepin 

was yet another murder case, and the conviction was 

re ersed: 

Applying the general rule that absent 
objecltion only plain error will be reviewed on 
appeal, the court of appeals denied relief. 
We have decided, however, that in this case 
the defendant should be granted a new trial. 
In ajtl probability the improper, misleading 
and confusing arqument of the exoerienced 
prosecutor, who knew or should have recoqnized 
its imorooriety, created the confusion that 
the trial court declined to correct. 
(Emphasis added.) 

This reference to an experienced prosecutor suggests that 

might excuse an "improper, misleading and confusing 

but that would be both poor jurisprudence and poor 

ped~ 
lea 

fed 

(5t. 

mis 

309Y * m prosecutors are, after all, law school graduates, at 

-. They are ministers of justice, as this court has said. A 

ral court said, in United States v. Stewart, 576 F.2d 50, 56-57 

Cir. 1978), reversing a conviction for prosecutorial 

Induct: 

We do not review here the untutored 
policeman in hot pursuit who commits an error 
of constitutional law. This is the 
Government, through its sophisticated, 
supposedly informed legal representatives.... 
the Government proceeded as though indifferent 
to established rules of almost constitutional 
origin . . . . 

The errors here were not of the constable on 
the bleat. They were those of the office of 
United States Attorney, whose adversary 
contentions and approach dragged the Trial 
Judge into flagrant errors. If under these 
circumstances all can be washed out be a 
finding of tlharmless error," Prosecutors will 
be encouraged to urqe the Judqes should allow 
them to take indefensible oaths, confident 
that we will forsive if not forget. 
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In State v. Starkey, 516 N.W. 2d 928 (Minn 1994)(Hennepin 

tY) I another murder conviction was affirmed, despite an 

?propriate" argument. 

In State v. Stewart, 514 N.W.2d 559 (Minn. 19941, yet another 

Zr case, the prosecutor's argument was held improper and "out 

)unds" (he referred inter alia to the defendant's testimony as 

?I " reflecting the high level of current professionalism in 

:acy) , but the conviction was affirmed. 

State v. Washington, 521 N.W.2d 35 (Minn. 1994) (Dakota County) 

still another murder conviction jeopardized by a prosecutor's 

L argument, which the court held included "improper reference 

?pellant's character" that diverted the jury from its proper 

; nevertheless it affirmed. 

State v. James, 520 N.W.2d 399 (Minn. 1994) (Hennepin County) 

inother first degree murder case where the same prosecutor who 

given a ttclearlyll improper summation in State v. McKenzie, 

2, did so again. 

In State v. Williams, 525 N.W.2d 538 (Minn. 1994)(Ramsey 

.y) a first degree drug conviction was reversed. This court in 

ndependent review of the recordI concluded the prosecutor had: 

Improperly invited the jurors to speculate 
with respect to the motivation behind 
defendant's decision to try the case as she 
did. This argument is similar to the "That's 
the sort of defense that defendants raise when 
nothing else will work" argument declared 
improper in prior cases of this court. See 

.,State v. 
:::.2d 652,654 

Bettin 309 Minn. 578,579,244 
(1976), relied upon most 

recently in State v. Salitros, 499 N,W.2d 815, 
818 (Minn.1993) . . . . The prosecutor . . . was not 
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free to belittle the defense... or, as here, 
to suggest that the defendnat raised it 
because it was the only defense that "might 
work". Moreover, the prosecution was not free 
to u:rge the jurors to put themselves in the 
defendant's shoes and ask themselves if they 
ever had traveled and opened their luggage to 
"just magically find something in your bag 
that you hadn't put in there when you packed." 
It is improper for the prosecutor to urge the 
jurors to look at their own experiences as 
proof that the defendant's defense is not 
credible. 

The court in State v. Bohlsen, 26 N.W.2d 49 (Minn. 1994), 

?d review of an unpublished decision, but took the unusual step 

such an order) of issuing this admonition: 

[WI e take this opportunity to caution 
prosecutors against making the kind of closing 
argument with respect to the presumption of 
innocience that the prosecutor made in this 
case. This argument was improper, as our 
decision in State v. Jensen, 308 Minn. 377, 
242 N.W.2d 109 (19761, makes clear. See also 
State v. Thomas, 307 Minn. 229, 239 N.W.2d 455 
(1976). As the dissenting judge in the court 
of appeals in this case stated, the argument - 
- which manages to assume the defendant's 
guilt while saying that the defendant is 
presumed innocent -- ltmocks'l the presumption 
of innocence. 

. . . . 

The error in this case was not prejudicial. 
However, as orosecutors know, in a number of 
recent cases we have reversed convictions on 
the Ibasis of prosecutorial misconduct in 
closing argument notwithstanding the lack of 
prejudice. We have done so in the interests 
of justice and for prophylactic purposes. 
See,e.g. State v. Salitros, 499 N.W.2d 815 
(Minn.1993). Prosecutors who use an argument 
such as this with respect to the presumption 
of innocence in the future will risk reversal 
in the interests of justice. (Emphasis added). 

Note that the argument condemned here has been clearly and 

itedly condemned. The phrase "as prosecutors knowI' in the last 

26 



pal 

to 

the 

dor 

yez 

twc 

the 

195 

ars 

Net 

cas 

it 

prc 

bet 

the 

lgraph is (consciously or otherwise) ironic. So is the threat 

reverse future convictions. Prosecutors -- large numbers of 

1 anyway, including some very experienced ones -- obviously 

t know; or, if they do, they don't care. 

This annus miribilis of error came six years after Merrill,one 

after Salitros -- with no relief in sight. 

In 1995 there were seven reported opinions, including at least 

which reveal that prosecutors were still not reading, or if 

were, not heeding what the court said. 

In State v. Thaggard, 527 N.W.2d 804, 812-13 (Minn. 

) (Hennepin County), the court found that a prosecutor's 

ment was not so improper that it necessitated a new trial. 

rtheless, "in the interest of preventing further error in other 

s, " the court reviewed numerous aspects of the argument which 

round "improper," and warned that if such conduct persists 

ecutors ftwilll risk reversal," concluding: 

As we have said before, a prosecutor is a 
ll'minister of justice"' whose obligation is to 
enforce the rights of the public.... 

We take verv seriously our role of insuring 
thr'a criminal defendant, no matter the 
nature of the charge 
receives a fair trial. 

against him or her, 
We have made it clear 

on a number if recent occasions to prosecutors 
who persist in making improper arguments in 
closing argument that we will, in appropriate 
cases, exercise our power to reverse 
prophylactically or in the interests of 
justice. (Emphasis added). 

These again are firm words, but they are, of course, hollow -- 

zae similar dire predictions and admonitions have issued from 

:ourt for years without noticeable effect . One suspects indeed 
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such words have become a source of scornful amusement. 

In State v. Porter, 526 N.W.2d 359, 365 (Minn. 1995), 

rsing a serious criminal sexual conduct case, the court said: 

We conclude the prosecutor improperly: 
appealed to the passions and prejudices of the 
jury, argued the consequences of the jury's 
verdict, bolstered the credibility of the 
state's expert witness, distorted the state's 
burden of proof, and committed misconduct by 
alluding to Porter's failure to contradict 
certain testimony. This misconduct permeated 
the entire closing argument and appears to 
have been intended to play on the jurors 
emotions and fears. To the extent that the 
closing argument suggested to the jurors that 
they would be suckers if they acquitted Porter 
and there would be no sedation or salve to 
make them feel better, the misconduct struck 
at t:he heart of the jury system, juror 
independence. This is particularly disturbing 
because the orosecutor involved is a veteran 
of the courts with years of exoerience and 
knew or should have knows the impact this 
argumlent could have on the jury. 

. . . . 
It is unlikely the cautionarv instruction 
siven could undo the damase done bv the 
misconduct. In addition, it is suestionable 
whether the curative instruction hurt more 
than it heloed, as it aqain focused the iurv's 
attention of the inflammatorv statements. 
Because the prosecutor engaged in serious 
misconduct which we cannot say with certainty 
was hiarmless beyond a reasonable doubt, we 
reverse Porter's conviction and remand for a 
new trial. 

We (also choose to exercise our supervisory 
powers. In State v. Salitros, 499 N.W.2 815 
(Minn 19931, we stated prosecution misconduct 

may result in a new trial where the interest 
of justice so reqtiires. Normally, where we 
have already determined that the defendant is 
entitled to a new trial, we would not need to 
exercise our supervisory powers. However, 
because the misconduct here was directed at 
the verv heart of the iury system, we must 
comment. To have a prosecutor suggest that 
jurors would be suckers for acquitting a 

28 



defendant or that no salve or sedative would 
be able to make them feel good if they were to 
acquit a defendant, is intolerable. We say 
asain-- a prosecutor may not seek a conviction 
at any price. (Emphasis added) 

It is worth emphasizing that here again the malefactor was a 

"veteran, I1 not a neophyte who might offer inexperience as 

mitigation (if la tyro's ineptitude can ever excuse the pollution of 

justice). 

In 1996 six opinions on the subject were released, in 1997 

seven, and in 1998 six, including at least one with an almost 

wistful suggestion of the court's dawning awareness of its 

inability to deal with the problem. 

In State v. Gaitan, 536 N.W.2d 11,17 (Minn. 19951, the court 

affirmed, partly because the defendant had failed to object to 

of the alleged misconduct, but said: 

mu] 
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We have made it crvstal clear in recent 
decisions that we are not soins to tolerate 
misconduct bv orosecutors in the prosecution 
of criminal defendants in this state. 
See,e.g.our recent decisions in State v. 
Porter, 526 N.W.2d 359 (Minn. 1995), State V. 
Williams, 525 N.W.2d 538 (Minn. 1994), and 
State v. Salitros, 499 N.W.2d 815 (Minn. 
1993). (Emphasis added.) 

In State v. Griese, 565 N.W.2d 419 (Minn 1997), a first degree 

?r conviction was jeopardized (but affirmed) by the improper 

nent of the same orosecutor whose misconduct had previously led 

eversal in Salitros. The court said the allegations were 

lbling" and: 

This court has reoeatedlv warned Prosecutors 
that it is improper to disparage the defense 
in closing arguments or to suggest that a 
defense offered is some sort of standard 
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defense offered by defendants "when nothing 
else ,will work.ll Williams, 525 N.W.2d at 548- 
49; State v. Salitros, 
(1976). 

499 N.W.2d 652, 654 

Similarly, in Salitros this court exercised 
its supervisory powers to act in the interests 
of justice in reversing a case prosecuted by 
the same prosecutor as in this case for making 
a similar argument even in the absence of 
evidence that the argument was prejudicial. 

ware troubled that a orosecutor once- 
reversed bv this court would risk reversal a 
second time bv offering even a brief--albeit 
less esresious -- reorise of the improper 
;;zuze;t in a subsequent case. (Emphasis 

. 

In State v. Thomoson, 578 N.W.2d 734 (Minn. 1998) the state 

eded on appleal that the prosecutor improperly: 1) Invited the 

rs to put themselves in the victim's shoes; and 2) speculated 

pening and closing improperly as to the events charged. In 

Zion he referred improperly to the O.J. Simpson case. The 

: found this to be Vlmisconduct,ii V1improper,li "pure speculation 

lg no factual basis," "well beyond simply drawing inferences," 

zicularly inappropriate," and said in conclusion: 

As a final note, it is difficult to 
understand why a prosecutor would engage in 
clear misconduct as in present in this case, 
particularly when the evidence of guilt is so 
overwhelming that a simple review of the facts 
sustained by the evidence spins out a web of 
guilt more persuasive than anything that could 

s be added through the 
inappropriate conduct. 

prosecutor's 

a new trial at stake, 
With the high risk of 

worthwhile. 
the gamble hardly seems 

(Emphasis added.) 

This unfortunately implies that sometimes, in a weak case, 

a ~~gamiblel~ would be worthwhile. In 

likely to be innocent, of course. 

30 
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rer assumes the case will not be mistried or reversed, and here 

gamble was; successful; no penalty resulted, and thus the 

:tice is further encouraged. The court had made the same 

.ous point in Merrill, above. 

So far in :L999 we find five decisions, including one where the 

.t - _. appare:ntly giving up the effort to control the pestilence 

.ttempts to delegate the task to defense lawyers and judges. 

In State v. Sanders, 598 N.W.2d 650, 656 (Minn. 19991, the 

t said: "we strongly encourage defense attorneys to object" to 

'oper argume:nts, and "Importantly, an objection might deter the 

ecutor from continuing an improper line of argument." Well, it 

t, and certainly lawyers should object to an adversary's 

onduct. But meaningful deterrence will not occur until judges 

n to impose unpleasant consequences. 

Those cases are representative, but by no means exhaustive. 

act, only since Merrill, and even since Salitros, prosecutors's 

ments have been condemned in a remarkable collection of cases. 

Now the group responsible for this prodigious waste of 

cial resources asks for a favor from the court it has defied. 

cations are that the court may acquiesce and, in doing so, 

rse the time-honored injunction that if you can't beat 'em you 

Id join 'em. 

The ignoble llgamblell referred to in several decisions is a 

ising one for prosecutors; they know the odds are very much in 

r favor, because: 

1) If the defense does not object, as it woefully often does 
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not, the reviewing courts are likely to say the issue was waived. 

2) If an objection is made and sustained, affirmance is 

liklely to result because the courts will say (imaginatively) the 

error was cured. 

3) If an objection is overruled, the reviewing courts will 

likely defer to the trial judge's ruling. 

4) In any case an objection by its very nature tends to 

highlight the misstatement in the eyes of the jury, and prosecutors 

know this. 

5) Reversals very, very rarely occur desoite the routine 

warnings to the contrary. 

In other words, the gamble will almost always pay off; the 

occasional reversal is simply part of the cost of doing business, 

and not a very dear cost. They obviously do not fear it at all. 

Why the court should tolerate this sort of gambling with 

justice, much less encourage it, is a mystery. 

tha 

be1 

pre 

I 

(The statute was a gamble, too. The proponents are wagering 

this court does not have the courage to strike it down. They 

eve it is a safe bet, because even if the separation of powers 

ails, they have nothing to lose; they will be no worse off than 

the were before the effort -- or so they apparently believe.) 

Like the court in United States v. Chiantese, 560 N.W.2d 1244, 

-53 (5th Cir.19771, trying to put an end to on-going improper 

instructions, this Court should recognize that heretofore it 

been "writing on water as it turns out." Here, as in 

Chiintese, "like the proverbial bad penny" the error keeps 
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rring, and this Court might say, echoing the Chiantese court: 

Thus we have preached, but as with the 
boy w:ho yelled wolf too 'df'tkn, our warnings 
have gone unheeded.... After all of this 
preaching and admonitions we conclude that 
this case should be the vehicle to bury the 
condemned, 
all. 

prejudicial charge once and for 
And the way to do it is to reverse the 

case without adding to the confusion, or 
worse, an invitation to trial judges to flirt 
with its use in the hope that we will find 
some extenuation in the use accompanied by 
some high sounding, but unheeded, pontifical 
platitudes that surely never again will it be 
implied. 

. . . . 

In the light 
judicial 

of this history of wasted 
resources and ineffective 

communication, a majority of the court en bane 
has determined that directory action of a 
supervisory nature must 
normal 

supplant the more 
adjudicatory process if we are to 

eliminate this chronic issue. 

Of tangential interest are a number other recent cases: 

In State v. Erickson, 589 N.W.2d 481 (Minn 19991, the court, 

case of f:irst impression, the first time the issue arose 

e it, disciplined a prosecutor for conduct which had not 

.ted either the rules or any previous directions from the court 

.iple notices to remove a trial judge). It found ~~abusel~ of a 

in conduct that did not violate the rule. Yet, when 

-onted with violations by other prosecutors of rules and 

itions concerning final arguments (numbering now in the 

*edsi, it continues either to tolerate the misconduct, 

lnalize it, minimize it, excuse it, only occasionally to grant 

f, and never to impose discipline. 

In State v. Miller, _ N.W.2d _ (Minn. 1999), the court found 

33 



a 

con 

har 

diE 

pra 

ask 

g& 

at 

but 

(wi 

exe 

de1 

900 

rig 

pro 

hea 

iolation by a prosecutor of the ethical rule against 

anication with a person represented by counsel and imposed 

h sanctions, excluding evidence. It did not, however, impose 

ipline on the offending lawyers individually. 

And in State v. Pilot, -N.W.2d _ (Minn.19991, it approved a 

tice that had theretofore been long and repeatedly condemned -- 

ag one witness whether another was lying. The questions when 

d by the prosecutor at trial clearly violated the rule in place 

he time;nevertheless this court not only did not find error, 

offered a limited license to ask such questions in the future 

n no logical rationale and no useful guidance as to how this 

?tion is to be applied, thus inviting what will surely be a 

3e of abuses with the now built-in explanation that they were 

faith applications of the Pilot decision). Justice Page 

:ly dissented. 

In State v. Van Wagner, 504 N.W.2d 746,749-50 (Minn. 1993) a 

2cutor (an experienced one) improperly and repeatedly elicited 

say. This court said: 

Yet the prosecutor persisted by various 
tactics to get Soland's statement before the 
jurors. Everyone agrees this was improper 
conduct. 

The question before us is whether there 
should be a new trial....But even if the 
misconduct were harmless, we conclude we 
should reverse for prophylactic reasons.... 
The prosecutor is bound to seek that truth 
which is governed by the rules of evidence, a 
task we recognize is not always easy. At 
stake, nevertheless, is the integrity of the 
fact finding process itself, which we in the 
exercise of our supervisory powers must 
protect. For, As Queen Elizabeth put it 
centuries ago, the prosecutor is "not so much 
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retained pro Domina Regia [For Our Lady the 
Queen] as pro Domina Veritate [For Our Lady 
Truth] .I' 

In a footnote the court rejected the prosecutor's claim his 

ads and intentions were innocent: 

While there might be occasions when such a 
tactic could be employed, the prosecutor's 
overall questioning was too pointed, too 
persistent, to make that explanation plausible 
here. The prosecutor's subsequent ploy during 
final argument . . . . suggests the prosecutor's 
true motives in questioning the deputy. 

In other words, the prosecutor not only deliberately tainted ' 

:rial, the court found his explanation was false -- i.e., that 

.ed to the reviewing courts. No disciplinary action was taken. 

Although misconduct in argument is the most prevalent 

zcutorial transgression, it is by no means the only one to 

: with distressing recent frequency. A hardly less 

rassing roster of cases can be complied revealing: 

1) Improper questioning of witnesses, and particularly 

Idants. 

2) Violation of discovery rules, concerning both exculpatory 

?nce, and more generally. 

3) Misconduct in questioning of prospective jurors on voir 

4) Improper opening statements. 

5) Mishandling of grand juries. 

6) Allusions to inadmissible evidence, sometimes even after it 

)een specifically suppressed by the trial judge. 

7) Tardy amendments of complaints. 
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8) Gross overuse of evidence of other crimes, so-called 

9) Misuse of prior convictions to impeach. 

10) Testimony by prosecutors who are involved in the case. 

11) Interference with access to witnesses and evidence. 

12) Routine demands for unreasonable bail. 

It seems to me worth suggesting that this court should 

ider a new approach to exerting control over trial lawyers -- 

3cutors and defense lawyers alike, (and no reason suggests 

tf for excluding civil practitioners). The record makes clear 

the courts's frequent admonitions have been unavailing, and 

apparently being ignored cynically and even scornfully. This 

: change if the court would establish a policy under which, in 

lpriate cases: 

1) Lawyers found to have committed misconduct would be 

:ified by .name and position. The present practice is, 

:ently, to avoid this assiduously; 

2) The Director of the Office of Lawyers Professional 

lnsibility would be instructed to begin a disciplinary enquiry 

conduct so identified in this court's opinions (and those of 

Court of Appeals when review is denied); 

3) Costs would be assessed on lawyers personally where willful 

-ossly negligent misconduct has led to otherwise unnecessary 

1s or retrials; in the event of re-trial, the costs of it; in 

36 

a evidence. (This kind of volatile and misunderstood 

%nce probably accounts for more appeals than any other issue, 

It possibly final arguments.) 
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tvent misconduct is found, but lVharmless,lV the costs of the 

11 I at least; 

4) Mandatory educational programs on the rudiments of proper 

lent: would be instituted. (The record suggests that 

:vising prosecutors have done nothing to compel their 

lyees's compliance with this Court's directives. The Court 

: enquire of them about this: what measures have they taken?) 

Final argument is not rocket-science, it is not neuro-surgery, 

i not calculus. It is not even difficult. The most prevalent 

.S are easily enumerated and can be easily avoided by 

:ately scrupulous professionals. Prosecutors could reduce this 

1's workload appreciably simply be remembering they should not: 

1) Comment on or allude to the defendant's failure to testify 

=oduce evidence, or upon his silence otherwise. 

2) Refer to inadmissible evidence. 

3) Invoke concerns and fears beyond the proper issues in the 

or appeal to bias, sympathy, or fear. 

4) Disparage the defendant, defense counsel or the defense 

*y improperly. 

5) Vouch for (or against) the credibility of witnesses. 

6) Inject other personal opinions about witness, defendants, 

.e merits of the case. 

7) :Refer to possible punishment. 

8) Misstate the law. 

9) Misstate the evidence. 

10) Speculate, or invite the jury to do so, beyond reasonable 
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inferences from the evidence. 

11) Shift the burden of proof, as is commonly done by 

ref rring to lVuncontradictedll or "undisputedI' evidence. 

I 
12 

vie im, 

13 

Invite jurors to put themselves in the shoes of the t 
I 

or the defendant. 1 

Refer to plea negotiations. F 

/ These few proscriptions are (or should be) easily learned, 

y remembered, and easily obeyed. Instead they are ignored and 

ted with a frequency that suggests a deliberate and organized 

rsion of justice. The regular failure of defense lawyers to 

t suggests they, too, are ignorant of the rules and could 

it from some education. So, no doubt, could judges. 

Even if the law schools are not teaching these things (as one 

onstrained to believe they are not), and even if these lawyers 

ot reading this court's opinions (as they obviously are not -- 

se they are consciously disregarding them), the problem could 

lved by an hour or two of teaching accompanied ideally by a 

paper for future reference. That is, I suspect, what would 

if this court would finally demonstrate that it is serious 

the problem. 

The violations so often passed off as l~harmless'~ are never 

harmless. They are merely a little less damaging than 

as an attempted crime is a little less serious 

completed one. (Some of the violations are indeed 

to crimes: criminal contempt.) The I1 harm" in these 

of course, is that: 1) They infringe a litigant's 
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ts, to one degree or another; 2) They insult this Court and the 

t of Appeals; 3) They create the risk and often the reality of 

nsive, time-consuming mistrials and reversals, with all the 

mpanying cost to victims and witnesses and taxpayers -- not to 

ion the renewed chance of acquittal of the l~guiltyl~; 4) They 

-destructively enhance the impression that the bar is 

ofessional and out of control; 5) They thus tarnish the always 

ile image of our system of justice in a litigious and 

gation - disapproving society. In a word, they poison the 

rs of justice. This is not harmless. 

It is effrontery for prosecutors to be making this effort at 

time. It would be just, and in fact perhaps productive, for 

Court to issue a well-considered statement refusing to change 

rule, but indicating that if in, say, ten years, the 

ecution bar can appear with a summary of all intervening 

als indicating that no further similar transgressions have 

rred, or inconsiderably few, in other words that they have at 

last heeded this Court's instructions, and if they can provide 

uasive reasons for change, -- then, it may be, further 

ideration of the notion might be in order. There are, after 

not many prosecutors in Minnesota, and they are well- 

nized. It should be a simple matter for them to inform 

selves and their colleagues of what is and is not proper in a 

ation and what the consequences of impropriety might be. 

?r than acquitting and honoring them, at this point, the court 

Ld effectively place them on probation on the simple condition 
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they remain law-abiding. 

Meanwhile the spokesperson for the prosecution bar should be 

as1 

iml 

d to respond to these questions: 

1) How do you account for the deplorable frequency of clearly 

oper arguments? 4rl 

on. 

Sti 

co1 

Pl( 

ofi 

se1 

2) What have you done to stem the tide of violations? 

3) Why have so many prosecutors so often ignored our warnings? 

4) Do you read this Court's opinions? 

5) Do you know what proper and improper arguments are? 

6) What assurance can you give that, after all these years of 

oing violations, the misconduct will cease? 

7) Do you, at last , apologize? 

8) Did you in fact quite deliberately engineer passage of this 

ute in order to exert pressure on this Court to adopt a 

orming rule, thus creating a constitutional confrontation? 

9) Why did you by-pass the Rules Committee? 

10) Do you believe the legislature has the power to regulate 

ding and practice, or does the judiciary, as this court has so 

n made clear? (Do you, in other words, understand the 

ration of powers?) 

al 

pr( 

unc 

bet 

11) What specific evils or defects in the present system would 

le change remedy? 

Because I have said a good deal that is critical of 

ecutors collectively, I want to add that misconduct of the sort 

r consideration has not occurred in my courtroom since I have 

a judge, and happened rarely in the many cases I tried as a 
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er. I have for the most part great respect for the prosecutors 

have appeared before me, and the many who were my adversaries 

earlier years. I have no doubt that honorable prosecutors 

ore the discredit and embarrassment that their dishonorable 

eagues have brought upon them as a group. Although I believe 

e has been a significant erosion (or perhaps redefinition) of 

essionalism in the trial bar over the years I have observed and 

ed in the law, tending toward a more confrontational, hurried, 

holarly approach to litigation, prosecutors do not seem to have 

any more inclined to this than defense lawyers (or judges). 

:he perhaps futile hope of averting misunderstanding or 

laracterization of my position, I can say that although the 

ant controversy involves misconduct by prosecutors (and arises 

because of their effort to change this rule), my opinion 

rd erring defense lawyers (or judges) is no higher or more 

itable. It seems to me desirable and likely to promote the 

health of the profession and the administration of justice 

questions such as this should be debated, openly, candidly, 

igeously, and forcefully, and that so long as the disputants 

npt to be scrupulously accurate in representing the facts and 

xxable in drawing inferences from them, no offense should be 

1 or taken. 

The present system is broken, corrupted, spinning apparently 

of control. It has malfunctioned abjectly at every level: 

xutors have injected the error, over and over again; defense 

!rs have often failed to react; trial judges have stood 
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ively by; this Court and the Court of Appeals have tried to do 

thing about it, valiantly and persistently, but ineffectually. 

Id-fashioned professionalism is dead or moribund, as it surely 

s to be, only this court has the legal power and the moral 

ority to resurrect it. It is time to renew the profession in 

respect, to attempt to replace cynicism, opportunism and 

npetence with their better opposites, to restore public 

idence in an honorable but dishonored calling. It is past 

. It is perhaps too late, though one clings devoutly to the 

it is not. 

RESPECT FOR THE DIVISION OF POWERS OF GOVERNMENT (AND SELF- 

ECT OF THE COURTS) REQUIRES REJECTION OF THE PROPOSAL. 

The most important reason to reject this proposed change is 

: It represents not a principled reconsideration of a time- 

red policy in light of altered circumstances, but an invitation 

urrender to an arrogant act of manifestly unconstitutional 

slation which resulted, in turn, from an orchestrated and 

gant effort of prosecutors to by-pass the proper rule-making 

ass in which it had been unsuccessful in the past. 

The cynical strategy is transparently obvious. Unable in 

kted attempts to persuade the proper agency -- the Rules 

.ttee -- to initiate a change in the rule, the prosecutors 

rived to approach the legislature, a political body in which 

zosecution and anti-crime measures are always popular. Though 

surely must have known the statute they sponsored was a 

:ant violation of the constitutional separation of powers, they 
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&less reasoned that with the statute in place they could use it 

lever (or club) against the Committee and the Court, putting 

le bodies in a position of having either 1) to acquiesce in an 

nstitutional exercise and cleanse the constitutional taint by 

Iting a similar rule in the name of llcomity,lt or 2) offend the 

slature, which among other things determines judicial salaries, 

rejecting the statute and the rule. This is Machiavellian 

tics and its best, or worst. The effort to influence the court 

'y-passing the gatekeeper deserves recognition as an ingenious 

tagem. But that is all it deserves. (I urge the court to 

ire of the spokesperson for the rule if this is not indeed the 

tegy. 1 

If this court fails to reject this effort, and to reject it 

ly and in courageous terms, it will confirm what the 

ecutors and the legislature apparently already believe: That 

the way to evade the Minnesota Constitution's allocation of 

rs to the judicial branch of government is to create by easy 

tical appeal an unconstitutional statute, and with this in hand 

ent it for approval to the Court, creating the public-relations 

mma just described. This has, after all, repeatedly happened 

re -.- most notably in the engineering of statutes regulating 

ence which this court later adopted as rules. Success by 

ecutors in the present endeavor would no doubt encourage other 

ps to pursue the same course. In the end this Court will 

ge not as the protector of the distinct departments of 

rnment it was mandated to be, but as the wielder of a rubber- 

43 



sti 

OPI 

mo: 

=I 

in 

wi: 

spl 

em] 

inc 

G 

di: 

in 

co: 

tht 

shi 

dir 

we 

hea 

ree 

set 

(Mi 

prc 

Art 

up, legitimizing unconstitutional legislation -- the diametrical 

site of its proper constitutional mission. 

It is persuasively arguable that no function of this Court is 

elementary and important than a proper understanding of the 

.ration of powers, a clear comprehension of the Court's position 

:his system of carefully divided authority, and a courageous 

ingness to preserve the constitution and preserve within its 

re the duties and responsibilities allocated to each branch -- 

.atically including its own. It must vigilantly guard against 

rsions of any one branch into the prerogatives of any other. 

Here we have an invasion of the judicial sphere by the 

ined forces of the executive and the legislative. It is 

icult to imagine a clearer confrontation, or a clearer 

tation to the judicial branch to abdicate its authority and 

aborate in the undoing of a constitutional desideratum. That 

immediate underlying issue is not one of potential earth - 

tering moment -- the order of final argument -- does not 

nish but rather underscores the significance of the larger 

tion : Does the separation of powers retain meaning and good 

th in the eyes and in the hands of the institution peculiarly 

onsible for its preservation? Or will it be degraded in a 

Id-rate controversey? 

The legislature originally controlled pleading and practice, 

n.Const.Art.V1,§14,1857), but the constitutional provision so 

iding was repealed in 1957. Our Constitution now provides in 

2le III, 51:. "The powers of government shall be divided into 
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3 distinct departments;legislative, executive and judicial. No 

on or persons belonging to or constituting one of these 

rtments shal.1 exercise any of the powers properly belonging to 

?r of the others except in the instances expressly provided in 

constitution." 

The legislature has recognized that this Court must 

;cri.be, and from time to time may amend and modify, rules of 

:ice," (Minn.Stat.§ 480.051,civil) including "The pleadings, 

:ice,procedure, and the forms thereof in criminal actions in 

:ourts.. ..Such rules shall not abridge, enlarge, or modify the 

:antive rights of any person." Minn.Stat.§480.059 s.1. These 

S supersede statutes conflicting with them, 

i.Stat.§480.059,s.7), but the legislature attempted to reserve 

right to "enact, modify, or repeal any statute or modify or 

~1 any rule of the supreme court adopted pursuant thereto." 

l.Stat.§480.059,s.8). These statutes are, however, first, 

:fluous and, second, ineffective, for the authority to regulate 

:ice has long been recognized as inherently and exclusively 

:ial: 

This court has the the 
pleadings, practice, 

authority to "regulate 
procedure and the forms thereof in 

criminal actions in all court of this state, by rules 
promulgated by it from time to time." 
Minn.Stat.§480.059,subd.l (1992). This 
acknowledged by the legislature, 

authority, 
arises from the court's 

inherent judicial powers. State v. Willis,. 332 N.W.2d 
180,184 (Minn.1983). Notwithstanding this inherent 
power, the enabling legislation for the rules of Criminal 
Procedure purports to reserve to the legislature the 
right to "enact, modify, or repeal any statute or modify 
or repeal any rule of the supreme court adopted pursuant 
thereto." Minn.Stat.§ 480.059, subd.8. Commentators 
have recognized, however, as do we, that since the 1956 
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amendment of the Judiciary Article of the Minnesota 
Constitution removed the constitutional requirement that 
pleadings and proceedings be under the direction of the 
legislative body, under the seoaration of powers doctrine 
the leqislature "has no constitutional authority in their 
enablinq acts or otherwise to reserve a riqht to modify 
or enact statutes that will qovern over court rules [of 
procedure] already in place." State v. Johnson, 514 
N.W.2d 551,553-54 (Minn.1994). (Emphasis added.) 

The power was recognized long before the amendment of the 

iciary article. See State v. Keith, 325, N.W.2d 651 

nn.1982); State v. Cermak, 350 N.W.2d 328 (Minn.1984). 

The Court added: 

Determination of procedural matters is a judicial 
function. The legislature, for its part, determines 
matters of substantive law and has carefully protected 
that prerogative by providing that the Rules of Criminal 
Procedure "shall not abridge, enlarge, or modify the 
substantive rights of any person." Minn.Stat.5 
480.059,subd.l. As a matter of substantive law, the 
legislature has "[tlhe power to define the conduct which 
constitutes a criminal offense and to fix the punishment 
for such conduct ***.I' State v. Olson, 325 N.W.2d 13,17- 
18 (Minn.1982). Both branches agree that ~~[iln matters 
of procedure rather than substance, the Rules of Criminal 
Procedure take precedence over statutes to the extent 
that there is any inconsistency." 

This is consistent with the separation of powers doctrine and 

makes practical sense as well, because courts are familiar with 

ir procedures and the Constitutional commands under which they 

ction. Unlike the legislature, courts are expert in procedural 

ters; and they are not so susceptible to passing cultural, 

itical and emotional sentiments which often properly motivate 

islative bodies. The courts are thus in all respects better 

lified and positioned to regulate procedure and are bound by 

stitutional duty to preserve this power against executive or 
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.slative trespass. This Court said as early as 1865: 

By the constitution, the power of the state 
government is divided into three distinct 
departments; legislative, executive, and 
judicial. The departments are independent of 
each other to the extent, at least, that 
neither can exercise any of the powers of the 
others not expressly provided for. Const. 
Art. 3, 1. This not only prevents an 
assumption by either department of a power not 
properly belonging to it, but also prohibits 
the imposition, by one, of any duty upon 
either of the others not within the scope of 
its jurisdiction; and it is the duty of each 
to abstain from and to oppose encroachments on 
either. Any departure from these imoortant 
princioles must be attended with evil. In the 
Matter of the Application of the Senate, 10 
Minn. 56,57 (1865) (Emphasis added.) 

The legislature, however, has continued to attempt to regulate 

!edure, sometimes explicitly purporting to override rules. This 

; lawyers and courts in a dilemma at least until this court can 

.ess the statutes - often a very long time. See Laws 1997, c.96 

"Rules 27 and 28 of the Rules of Criminal Procedure are 

lrseded to the extent they conflict with Minnesota Statutes, 

ion 244.09 subdivision 5 or 244.11." MSA 244.09, subd 5 

sine; to sentencing procedures and MSA 244.11 subd l& 3 pertain 

imetables for appeals. The same legislature also provided for 

odial arrests for certain misdemeanor offenses notwithstanding 

6.01's provision for citation in lieu of arrest. Laws 1997, c. 

art. 3,§9. And it has recently prescribed pre-sentence 

stigation procedures, and attempted to restrict stays of 

dication. 

The legislature also attempts to regulate evidence; but this 

rr 'too, is inherently and exclusively judicial. It has 
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lorted to govern admissibility of privileged communications, 

lhol evidence in driving offenses, evidence of prior domestic 

et abuse of children, genetic statistics, illegitimacy, crime 

im reparations, judicial notice, forgery, confessions, blood 

s, breath tests, and DNA evidence. These are unconstitutional 

se. 

480.0591, subd 6; MSA 595.02 to 595.25; MSA 169.121; 

634.20; MSA 626.556, 634.20; MSA 480.0591, 634.26; MSA 257.62; 

609.344, 609.345; MSA 169,94; MSA 599,25; MSA 622A.65; MSA 

01 et seq.; MSA 634.01, 634.02; MSA 634.03; MSA 634.15; MSA 

16; MSA 634.25.) 

This partial listing illustrates both that the legislature 

eves it can act outside its constitutional sphere, and that the 

ts are not sufficiently conscious of their place in the 

cture of separate powers to prevent it. 

This court has forcefully asserted its authority from time 

. It said in In re Tracy, 197 Minn. 35, 47, 166 NW 88 (1936 

There could be no more obvious attempt to 
say what judges should and should not consider 

evidence ' controversial matter the 
%cision of ikc"h the constitution bv the 
deoartmentalization of the wowers of 
qovernment has delesated exclusively to the 
courts. (Emphasis added). 

to 

1 : 

The courts may agree that a proposed rule by the legislature 

esirable and adopt it independently, State v. Willis, 332 N.W. 

80 (Minn. 19831, but: 

at the same time court must determine what is 
judicial and what is legislative; and if it is 
a judicial function that the legislative act 
purports to exercise, we must not hesitate to 
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preserve what is essentially iudicial 
function. Sharood v. Hatfield, 296aMinn. 416 
210 N.W. 2d 275, 279 (1973); see also State v: 
Olson, 
added). 

482 N.W.2d 212 (Minn. 1992). (Emphasis 

As the court said, in a different situation, in United States 

Iros, 260 F.Supp. 13,16 (S.D.N.Y.1966): "There are sharp limits 

;he sacrifies men must make upon the altar of comity.1' 

As with rules of procedure, the courts are better equipped to 

lion rules of evidence. 

But if the separation of powers vests in the judiciary sole 

:rol of criminal practice, pleading, and evidence, it gives 

.usive authority over substantive criminal law to the 

.slature; that is, the power to define crimes and set 

.shments. 

The legislature is vested with the power to 
declare and define rules of conduct and is 
therefore vested with a large measure of 
discretion. The discretion is bounded by 
constitutional restraints. 
243 Minn. 

State v. Reynolds, 
196, 203-04, 66 N.W.2d 886 (1954). 

And just as the courts must courageously reject intrusion by 

legislature into the judicial sphere, they must assiduously 

)ect and protect the legislature's prerogative to create and 

.sh c:rimes. Courts have a duty (often condemned when fulfilled) 

:eep the legislature within constitutional bounds, see Marbury 

[adison, 1 Cranch (505) 137 (18031, but they have no power over 

.slat:ion beyond that; judges may not impose their own or 

rs's preferences, philosophies, or even their sense of fairness 

justice to alter substantive criminal legislation that is 

titutional: 
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The legislature is at liberty to ignore 
logic and perpetrate injustice as long as it 
does not transgress constitutional limits. 
State ex rel. Timo v. Juvenile Court, 188 
Minn. 125, 128, 246 N.W. 544 (1993). 

The continued vitality of the judiciary's power within its own 

.ince implies and depends upon its respect for and defense of 

equally absolute powers of the other branches. 

If this court does not scrupulously preserve the separation of 

rs the doctrine is doomed, for no other agency or institution 

do so. To defer to the legislature, to acquiesce in the name 

omity, particularly in circumstances such as the present where 

invitation comes as a result of a cynical manipulative 

aboration between the executive and the legislature, would be 

ffect to agree with that legislator who recently said, apropos 

very proposal under scrutiny, that justice is too important to 

e to the courts. 

CONCLUSION 

Prosecutors, who have so relentlessly violated the rules of 

1 argument and this court's warnings, unable heretofore to 

uade the Advisory Committee to change this rule in their favor, 

rived to create a statute as leverage, and succeeded. They 

quite deliberately created an otherwise unnecessary 

titutional confrontation. They knew that the issue must reach 

court, either on appeal or through the Committee. They 

Jlated that the Court, seeing the dilemma, would be inclined to 

sse the issue by pre-empting the statute with an essentially 
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ilar rule. And here we are. It was another gamble, but another 

which they estimated the odds were good, and from which they 

coned they had nothing to lose. They were not, apparently, 

erred at all by the threat this posed to the separation of 

325. It remains only to see whether the court will abet them in 

mischief, or have the courage, unpopular through it will surely 

with the executive and legislative branches, to do its 

stitutional duty. 

There is a time and place for compromise, negotiation, 

>mmodation, diplomacy, finesse; there are indeed many occasions 

these. By and large that is what politics is all about. But 

icia:L husbandry of the Constitution is not politics, or should 

3 be. Assaults on the document cannot be finessed. 

;titutions are adowted by negotiations and compromise; once 

Ited,, though, they must not be construed or evaded by those 

lads. 

Trials -- and especially criminal trials, because of 

;titutional concerns -- are governed by a highly complex and 

nal network of procedural and evidentiary rules, the product of 

:uries of experience is Anglo-American law, all designed 

.mately to assure that both parties receive a fair trial before 

.mpartial factfinder. Faith in this process depends upon faith 

:he participants. If all are conscientiously professional we 

be satisfied we achieve something approaching justice. The 

.dious evil of improper argument is that by a single phrase, 

t a single word, a lawyer can irreparably corrupt the entire 
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:eeding and undo even the most scrupulous adherence to all other 

zieties throughout the trial. It screams like a billboard in 

wilderness. Every violation of this sort creates either 

lstice or -- what is practically as bad -- the appearance of it. 

error is more harmful or more prevalent. Yet no one in the 

.em is taking it seriously. 

In Mesarosh v. United States, 352 U.S. 1, 14 (1956), the 

.ed States Supreme Court, reversing a conviction because of the 

.ted testimony of a government witness, said the evidence 

has poisoned the water in this reservoir, 
and the reservoir cannot be cleansed without 
first draining it of all impurity. This is a 
federal criminal case, and the Court has 
supervisory jurisdiction over the proceedings 
of the federal courts. If it has any duty to 
perform in this regard, it is to see that the 
waters of justice are not polluted. Polluting 
having taken place here, the condition should 
be remedied at the earliest opportunity. 

"The untainted administration of 
justice is certainly one of the most 
cherished aspects of our 
institutions. Its observance is one 
of our proudest boasts. This Court 
iS charged with supervisory 
functions in relation to procekdings 
in the federal courts.... Therefore, 
fastidious regard for the honor of 
the administration of justice 
recruires the Court to make certain 
that the doins of iustice be made so 
manifest that only irrational or 
perverse claims of its disresard can 
be asserted. Communist Party v. 
Subversive Activities Control Board, 
351U.S. 115, 124. (Emphasis added.) 

In another context, in Olander v. Sperry, 293 Minn. 162, 164, 

N.W.2d 438,40 (Minn. 1972), this Court said that "judicial 
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patience should not be confused with judicial impotence." No; but 

patience too long indulged becomes impotence. 

If there is such a thing as the most creditable and 

significant opinion ever issued by this Court, and I am inclined to 

believe there is, it is probably Davis v. Pierse, 7 Minn. 13 

(Gilfillan 1) (1861). There, in the midst of the passions of the 

Civil War, and against the impassioned legislature and the public, 

the Court stoutly defended the Constitution, rejecting a statute 

tha': denied access to our courts to residents of the Confederacy. 

In a little-known opinion that should be mandatory reading for 

law student, lawyer, and judge, Chief Justice Emmett wrote: 

The act was doubtless intended to be in aid 
of the general government, then and still 
engaged in efforts to put down a most gigantic 
and causeless rebellion. It was but natural, 
at such a time, that every patriotic citizen 
should feel that any one engaged in this 
traitorous attempt to dismember the republic, 
ought not still to enjoy privileges secured to 
him only by that government which he has 
renounced and is striving to subvert; and 
especially that he should not be permitted, by 
the aid of our courts, to take of the 
substance of the people of the loyal states, 
to be afterwards used by him in support of the 
rebellion. Hence the legislature was readily 
induced to pass an act, which, while it 
visited those who had already engaged in the 
rebellion with certain disabilities, might, by 
the powerful motive of self-interest, restrain 
others from following their bad example. 
Still, the very fact that the act was passed 
under such a state of excitement admonishes us 
of the necessity of carefully examining its 
several provisions, lest in our anxiety to 
punish the guilty authors and abettors of our 
national troubles, we do far greater injury to 
ourselves, bY forgetting justice and 
disregarding the wholesome restraints of our 
fundamental law. 

If the state of government affairs were 
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always peaceful and quiet, and legislation 
never attended with undue excitement, many of 
the restrictions imposed by constitutional 
governments upon legislative power might be 
dispensed with as unnecessary; but it is 
precisely because emergencies will arise, 
which, for the time, seem to demand or justify 
a resort to radical and extreme measures, that 
these various inhibitions are declared in the 
fundamental law; and, as extraordinary acts of 
legislation are seldom resorted to, except 
when the public exigencies seem to demand 
them, it may truly be said that these 
provisions are inserted in constitutions for 
the very purpose of meeting this plea of 
necessity. Hence the sreater the seeming 
necessity, or wowular demand for such 
lesislation, the sreater the danser to be 
awwrehended from yieldinq to it, and the more 
imwerative the oblisation on the wart of the 
courts to square it risorouslv by the 
constitution; as no act in conflict with that 
instrument can ever become a law, however 
just, abstactly considered, its provisions may 
be: or however sreat and immediate the 
awwarent necessity for such an enactment. 

The number of instances in which, of late 
years, statutes have been declared 
unconstitutional, is sometimes referred to as 
if the fact were to be regretted; but this 
proves nothing (unless the decisions are shown 
to be wrong) , except, perhaps, that 
legislation is not so carefully conducted as 
formerly. It sometimes happens, we fear, that 
legislators resolve all doubts in favor of 
enactments which seem to be demanded by the 
occasion, or by the current of popular 
sentiment, relying upon the courts to apply 
remedy, if it should be found, on more careful 
examination, that the legislature had no 
authority to pass such a law. This fact 
serves to explain to some extent why questions 
touching the constitutionality of statutes are 
more frequent of late than in former years. 
But however often such questions are 
presented, it is the dutv of the courts to 
meet and decide them; and let us howe that all 
encroachments uwon the fundamental laws of the 
state and nation mav ever be faithfully and 
successfully resisted. 
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This is so good that commentary is superfluous, except to say 

the cause of the present controversy -- the order of argument 

s not so serious as that confronted in Davis. But the 

Flying Constitutional threat is as serious and as bad, or 

2. For here we have a combined effort of the executive branch 

zhe legislature to undermine the judiciary. This makes the 

_ to the separation of powers very grave indeed. (One wonders, 

lentally, whether either the legislators who adopted the 

lte or the members of the Committee who recommended the rule 

informed or aware of the petitioning prosecutors's shameful 

:d of misconduct. One assumes not.) 

And, in any case, as the United States Supreme Court said, in 

Lated Constitutional context, in Boyd v. United States, 116 

;16, 635 (1886), striking down a statute: 

It may be that it is the obnoxious thing in 
the mildest and least repulsive form; but 
illegitimate and unconstitutional practices 
get their first footing in that way, namely: 
by silent approaches and slight deviations 
from legal modes of procedure. 

The present situation, regrettable though it is that it should 

arise, provides this Court with an excellent opportunity to 

:amine not only one species of unprofessionalism, but to 

ct upon the state of professionalism more generally, and to 

.aluate the Court's own role in preserving the honor of the 

and bar. Unlike an appeal, the Court need not confine itself 

to the particulars of a single trial record; it can in this 

ng quite properly issue an advisory opinion. I hope it will 
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It is appropriate to close these remarks by voicing the 

ious and deplorable irony of the situation which inspired them: 

very people whose central reason for being is to prosecute 

se who have broken the laws of this state, have in pursuit of 

: estimable goal become in large numbers breakers of the law 

nselves. It takes no very deep knowledge of history to know 

1 this phenomenon often presages. There should be, in the 

Aar jargon of contemporary corrections, consequences for this. 

Coda 

NOW, about that slingshot. 
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